IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,

Plaintiffs,

Case No. 1:96CVO1285
(Judge Lamberth) ===

V.

GALE A. NORTON, Secretary of the Interior, et al.,

Defendants.
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DEFENDANTS’ MOTION FOR PARTIAL SUMMARY JUDGMENT THAT INTERIOR’S
HISTORICAL ACCOUNTING PLAN COMPORTS WITH THEIR OBLIGATION TO
PERFORM AN ACCOUNTING AND SUPPORTING
MEMORANDUM OF POINTS AND AUTHORITIES
The Secretary of the Interior, the Assistant Secretary of the Interior - Indian Affairs (“Interior
Defendants” or “Interior”) and the Secretary of the Treasury (collectively “Defendants™), move for

partial summary judgment pursuant to Federal Rule of Civil Procedure 56(b) and Local Civil Rule

7.1(h) that Interior Defendants’ Historical Accounting Plan for Individual Indian Money Accounts

(“Historical Accounting Plan” or “Plan”), filed January 6, 2003, comports with their obligation to

perform an accounting.’

As argued in Interior Defendants’ appeal from, inter alia, the Court's September 17, 2002

Order holding them in civil contempt, Defendants are, respectfully, of the view that the Court lacks
the authority to undertake a Phase 1.5 trial for the purpose of reviewing Interior Defendants’
Historical Accounting and Trust Management Plans (whether or not in conjunction with Plaintiffs’

plans) and thereupon entering injunctive relief dictating how they must comply with their obligation

' Pursuant to LCVR 7.1(h), Defendants have filed herewith their Statement of Material
Facts As To Which No Genuine Issue Exists.
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to account to individual Indian money (“IIM”) account holders. See Brief for the Appellants (filed
Dec. 6, 2002). In Defendants’ view, such a trial, held for the purpose of entering the contemplated
injunctive relief, would exceed structural and statutory limits on the judicial authority by specifying
how Executive-Branch agencies must fulfill their legal obligations, rather than simply requiring them
to do so. See id. at 29-33.7 However, as argued below, if the Court holds the Phase 1.5 trial and
proceeds to review Interior Defendants’ Historical Accounting Plan, it should rule that Defendants are
“entitled to . . . judgment as a matter of law,” Fed. R. Civ. P. 56(c), that Interior Defendants’ Plan
comports with their obligation to perform an accounting for IIM funds.

As the D.C. Circuit indicated in its 2001 ruling in this litigation, final agency action will occur
—and thus may be reviewed by this Court — when the accountings for individual IIM account holders

are completed. See Cobell v. Norton, 240 F.3d 1081, 1110 (D.C. Cir. 2001) (“Presumably, the

district court plans to wait until a proper accounting can be performed, at which point it will assess
appellants’ compliance with their fiduciary obligations.”). The final agency action is not the plan for
conducting an accounting, but the end product - the statement of account, which will be reviewable

when any applicable administrative remedies are exhausted. Until that time, the D.C. Circuit stated

¢ See also Merrick B. Garland, Deregulation and Judicial Review, 98 Harv. L. Rev. 505,
564-65 (1985) (stating that “because the essence of the executive function is the exercise of
discretion, a court transgresses the separation of powers when it dictates that an agency take one
particular action instead of others within its discretionary prerogative,” but that “when a court
merely orders an agency to act, leaving the choice of action to the agency’s discretion, no
trespass occurs”); Catherine Zaller, Note, The Case for Strict Statutory Construction of
Mandatory Agency Deadlines Under Section 706(1), 42 Wm. & Mary L. Rev. 1545, 1548 (2001)
(observing that the Senate Judiciary Committee report of May 1945 on a draft version of the
Administrative Procedure Act {"APA”), 5 U.S.C. §§ 551 et seq., “noted that the authority granted
to the judiciary under the [APA’s] judicial review clause did not allow the courts to strip
agencies of discretion in determining how an agency should carry out legislation{;] . . . r]ather,
the Senate simply wanted the court to direct the agency to act without dictating what process the
agency should use” (internal citations omitted)).
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that this Court may have jurisdiction to determine whether “in preparing to do an accounting the
~ Department takes steps so defective that they would necessarily delay rather than accelerate the
ultimate provision of an adequate accounting.” Id,

As demonstrated below, Interior Defendants” Historical Accounting Plan comports fully with
their obligation to perform an accounting and with the Court’s Septernber 17, 2002 Order. In no
sense does Interior Defendants’ Plan describe or contemplate steps that would delay rather than
accelerate the provision of the required accounting. In sharp contrast, Plaintiffs’ January 6, 2003
submission is not a plan for conducting an historical accounting, but rather is a claim for money
damages premised on an assertion that the accounting they seek is impossible. As such, Plaintiffs’
submission fails in all respects to comply with the Court’s September 17, 2002 Order.

I. Interior Defendants” Historical Accounting Plan Comports Fully With Their Obligation
To Perform An Accounting Of I[IM Funds.

As this Court has recognized, the Plaintiffs in this action “seek to enforce their statutory right

to an accounting as that phrase is meant under the provisions of 25 U.S.C. § 162a(d)(1)-(7) and 25

U.S.C. §4011.” Cobell v. Babbitt, 91 F. Supp. 2d 1, 27 (D.D.C. 1999). The obligation to provide an
“historical” accounting, according to this Court and the D.C. Circuit, is found in Section 102 of the
American Indian Trust Fund Management Reform Act of 1994 (“1994 Act™) (codified as 25 U.S.C. §

4011). See 91 F. Supp. 2d at 40-41; Cobell v. Norton, 240 F.3d at 1102. Interior Defendants’

Historical Accounting Plan describes an effort, already underway, that will bring Interior Defendants
into compliance with their obligation to provide an historical accounting for “ail funds held in trust by
the United States for the benefit of . . . an individual Indian which are deposited or invested pursuant
to the Act of June 24, 1938.” American Indian Trust Fund Management Reform Act of 1994, Pub. L.

No. 103-412, § 102(a), 108 stat. 4239, 4240, codified at 25 U.S.C. § 4011(a). When the historical
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accounting work described in the Plan is complete, account holders will possess the best available
information about the historical activity in their accounts, the accuracy of the account activity
recorded historically in the TIM trust fund system, and the reliability of the ITM trust fund system as a
whole, and Defendants will have a sound basis for meeting their accounting obligations in the future.
The historical accounting work described in the Plan stands a realistic chance of being funded by
Congress, and, assuming adequate funding levels, will be completed in a reasonable period of time.
It is important to note, however, that Interior Defendants’ Plan does not address certain
questions about the enforceability of Plaintiffs’ claims, although they may affect the scope of the
accounting. Instead, Defendants determined that such questions were more properly addressed in
motions for summary judgment. In particular, they decided to address the effect of the statute of
limitation and laches in a separate motion,® see Defendants” Memorandum Of Points And Authorities
In Support Of Motion For Partial Summary Judgment Regarding Statute Of Limitations And Laches
(“Defendants’ Motion Regarding Statute Of Limitations™) (Jan. 31, 2003) (filed under seal), because
this Court held that it would rule at a later date “whether an applicable statute of limitations, if any,
precludes any of plaintiffs’ claims for an accounting.” Cobell, 91 F. Supp. 2d at 32 n.22. Likewise,
the D.C. Circuit also recognized that the effect of the statute of limitations is an open question for this
Court to decide. See Cobell, 240 F.3d at 1110 (“The district court also identified ‘significant legal
1ssues’ to be resolved in the second phase [of the litigation], such as whether relevant statutes of
limitations preclude some of plaintiffs’ claims. . . .”). The scope of the historical accounting

described in Interior Defendants’ Historical Accounting Plan is necessarily limited to the extent the

* Interior Defendants noted in their Plan that they “intend[ed] to present legal issues that
might affect the scope of the historical accounting to the Court by way of summary judgment
motions.” Interior Defendants’ Plan at [I-2 n.7. Defendants’ Motion Regarding Statute Of
Limitations is such a summary judgment motion.



statute of limitations bars any of Plaintiffs” accounting claims. In particular, as argued in Defendants’
Motion Regarding Statute Of Limitations, if the Court applies the statute of limitations, in
conjunction with an applicable tolling provision, it would preclude all claims based on failures to
account for transactions in IIM accounts prior to Qctober 1, 1984, Interior Defendants’ Historical
Accounting Plan, addressed in this motion, sets forth a plan for accounting for transactions from the
inception of an IIM account or June 24, 1938, whichever is later, to December 31, 2000.* However,
should the Court grant Defendants” Motion Regarding Statute Of Limitations, Interior Defendants
will account for all transactions in the IIM accounts from the inception of an account or October 1,
1984, whichever is later.

The 1994 Act requires Interior to “account for the daily and annual balance of all funds held in
trust by the United States for the benefit of . . . an individual Indian which are deposited or invested
pursuant to the Act of June 24, 1938.” 25 U.S.C. § 4011(a). On December 21, 1999, this Court
entered a judgment declaring that the 1994 Act “requires defendants to provide plaintiffs an accurate
accounting of all money in the IIM trust held in trust for the benefit of plaintiffs, without regard to
when the funds were deposited.” Cobell, 91 F. Supp. 2d at 58. The Court of Appeals affirmed most
aspects of this Court’s ruling, and stated that “‘[a]ll funds’ [in Section 401 1(a)] means a/! funds,
irrespective of when they were deposited (or at least so long as they were deposited after the Act of
June 24, 1938).” Cobell, 240 F.3d at 1102 (emphasis in original). The Court of Appeals questioned

how Interior could determine accurate current balances without “first reconciling the accounts, taking

* Interior Defendants will close the “historical” accounting period on December 31, 2000
because by that date the relevant Interior offices were fully converted to the Trust Funds
Accounting System. Interior Defendants’ Plan at II-4. Account information recorded after
December 31, 2000, will be considered current accounting activity. Id.
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into account past deposits, withdrawals, and accruals.” Id. In a footnote in its September 17, 2002
conternpt ruling, this Court again clarified the nature of Interior Defendants’ accounting duty:

It is important to note that there is no difference between a “historical accounting” and
an “accounting.” . .. Any accounting of funds necessarily involves examining past
transactions and events that could [affect] the current balance. In this opinion, the
Court has predominantly used the term historical accounting to emphasize that the
Interior Department must take past transactions into consideration to ensure that the
current balances in the IIM trust accounts are accurate.

Cobell v. Norton, 226 F. Supp. 2d 1, 116 n.135 (D.D.C. 2002).

Interior Defendants” Historical Accounting Plan describes an accounting that comports fully
with — and perhaps exceeds — the requirements of the 1994 Act. Arguably, Interior Defendants’
historical accounting obligation would be satisfied by providing account holders with a transaction

history of “past deposits, withdrawals, and accruals,” Cobell v. Norton, 240 F.3d at 1102, and

determining whether the current balance is correct in light of the account history. The effort
described in Interior Defendants’ Plan goes further. Interior Defendants are taking significant steps to
assess the accuracy of the account histories by reviewing supporting documentation. Moreover,
Interior Defendants intend to perform numerous high-level system tests to assess the historical
reliability of the IIM trust fund system as a whole. Although not necessarily required by the 1994
Act, Interior believes these are prudent steps that will provide IIM account. hblders with the best
available information about their accounts.

Thus, the goal of the historical accounting effort as described in the Plan is to provide each
eligible IIM account holder, as soon as is practicable, with an account transaction history as well as a
reliable assessment regarding its accuracy. See Historical Accounting Plan at I[I-1. The Plan
describes an appropriate method for accomplishing this goal, which will entail collecting relevant and

available trust records and using those records to verify the accuracy of the account activity recorded
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in electronic and paper account ledgers. The Court of Appeals, noting that this Court “explicitly left
open the choice of how the accounting would be conducted, and whether certain accounting methods,
such as statistical sampling or something else, would be appropriate,” confirmed that “{sJuch

decisions are properly left in the hands of administrative agencies.” Cobell v. Norton, 240 F.3d at

1104.

Contrary to the reckless allegations of the Plaintiffs that an accounting is impossible because
relevant records are unavailable, the experience of Interior Defendants and their consultants,
including their experience with the Named Plaintiffs’ records, indicates that sufficient records are
available to conduct the historical accounting work. See Declaration of Robert L. Brunner (Jan. 30,
2003) (Ex. 1) 1 12 (Although “not all records exist, and some gaps exist in the information available,”
“[m]assive amounts of paper and electronic records exist which relate directly to the transactions in
the [IM accounts.”); id, at § 13 (“There are sufficient electronic and paper records to expect that the
overall approach proposed by Interior is feasible and will provide IIM beneficiaries with an accurate
statement of account.”); Declaration of Edward Angel (Jan. 30, 2003) (Ex. 2) § 17 (“Professional
historians are rarely fortunate enough to have a complete historical record for any topic of research . .
.. My twenty years of professtonal research experience with Federal records relating to Native
Americans leads me to support the implementation of the plan developed by OHTA to perform an
historical trust accounting as an approach that is based upon solid historical methodology, along with
historical research that is supported by skilled forensic procedures and accounting tools.”);
Declaration of Alan Newell (Jan. 29, 2003) (Ex. 3) 9 7 (“A vast quantity of federal documents (from
the Bureau of Indian Affairs as well as from other agencices) is available in national and regional
repositories for use in performing a historical accounting of Individual Indian Money. To dismiss

categorically these documents as incomplete, inaccurate and therefore of little or no value would be a



mistake.-”); id. at 10 (“Based on almost 30 years as a professional historian working in federal
Indian records, the volume of relevant data that can be derived from historic federal documents
supports the Department of the Interior’s implementation of a plan to perform a historical accounting
of [IM funds.”).

Interior Defendants acknowledge in the Plan, as they have in the past, that they will encounter
gaps in transaction histories or supporting records as they proceed with the historical accounting
work. However, Interior Defendants” Plan neither expects nor requires that all documents be found,
see Declaration of Robert L. Brunner (Ex. 1) 9 13, and Interior has developed adaptive strategies to
take into account record deficiencies, see id.; Historical Accounting Plan at I1I-13.° The Plan states
that where supporting documentation is not located for a particular transaction, the lack of
information will be reported in the account transaction history. Id, at III-14.

The IIM trust fund contains two distinct types of individual accounts:® (1) Judgment and Per
Capita Accounts, which are established to receive funds from tribal distributions of litigation
settlements and tribal revenues, respectively; and (2) Land-based Accounts, which a.re established to

receive revenues derived from interests in allotted lands. See Historical Accounting Plan at HI-1.

* Interior Defendants' previous work regarding tribal trust funds also reveals the existence
of government records related to trust fund matters. In the early 1990s, Interior Defendants
initiated a project to reconcile tribal trust fund activity occurring over about a twenty-year period.
By 1996, the General Accounting Office ("GAO") reported that Interior's effort had verified over
218,000 non-investment tribal transactions totaling $15.3 billion. See Financial Management,
BIA's Tribal Trust Fund Account Reconciliation Results, General Accounting Office Report No.
AIMD-96-63, at 4 & 16 (May 1996) (Ex. 4). Though documents were not located for all the
tribal transactions recorded in the ledger, GAO indicated that the Bureau of Indian Affairs
("BIA”) had identified about 20,000 boxes of accounting documents and lease records. Id. at 4.
Thus, the volume of records located for the tribal reconciliation project suggests that Plaintiffs'
assertion that there has been wholesale loss or destruction of trust records cannot be sustained.

% The [IM trust fund also contains administrative accounts, discussed infra.
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After analyzing the characteristics of these account types, Interior Defendants determined that
tailoring an accounting methodology for each account type was preferable to developing a single,
uniform methodology.

Interior Defendants determined that the most appropriate approach for assessing the accuracy
of transaction histories for Judgment and Per Capita accounts is to examine and reconcile’ each
transaction in each account. Id. at HI-2 - Il[-4. Because, for a particular judgment or per capita
award, nearly all of the affected IIM accounts have identical opening balances (and, therefore, interest
transactions), a transaction-by-transaction reconciliation approach for these accounts is relatively
efficient, and sampling techniques are not particularly useful where the population of transactions is
largely homogeneous. Id. at II[-3. Interior Defendants have aiready reconciled 14,235 Judgment
Accounts with balances of approximately $40 million using this transaction-by-transaction
methodology. Id.

For Land-based Accounts, Interior considered a variety of methodologies, from reconciling
each transaction in each account to employing various statistical sampling techniques. Id. at ITI-5 -
II-6. As noted in Interior Defendants’ Plan, proven and reliable mathematical theories support
sampling methodologies that can predict how large a sample must be to achieve a desired level of
accuracy. See id. at III-7. In light of the tremendous time and cost associated with an effort to

reconcile each transaction in each account,® and concern expressed by members of Congress’ about

" The Historical Accounting Plan uses the term “reconciliation” to describe a process by
which original financial documents and related records will be examined to determine whether a
transaction recorded in an IIM account reflects accurately a proper allocation of collection,
interest, or disbursement of funds. See Historical Accounting Plan at I-1, T[-1.

® In its Report to Congress on the Historical Accounting of Individual Indian Money
Accounts (filed July 3, 2002), Interior estimated that an accounting utilizing transaction-by-
transaction reconciliation methods for all IIM accounts would cost approximately $2.4 billion
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the length of time and level of funding required, Interior investigated alternative approaches that
would more efficiently utilize available resources without compromising the accuracy of the results.
See id. at IT1-6 - 1I1-7.

Interior Defendants concluded that the most reasonable method for assessing the accuracy of

transaction histories for Land-based Accounts combines transaction-by-transaction and statistical

and require approximately ten years to complete.

? For example, in a letter to the Secretary, the Chairman of the House Committee on
Resources stated;

We are sure . . . that the Department recognizes that Congress will necessarily
determine the funding for any accounting, and we find the [Report to Congress on
the Historical Accounting of Individual Indian Money Accounts) troubling in
several areas. . . . Given the length of time required to complete the broad
accounting outlined in the Report, as well as the costs associated with such an
activity, which are likely to come at the expense of other key Indian programs, we
request that you promptly consider ways to reduce the costs and the length of time
necessary for an accounting. . . . The Committee asks that before committing
significant resources to the broad approach described in the Report, the
Department consider all available options regarding the use of alternative
accounting methods.

Letter from James V. Hansen, Chairman, U.S. House of Representatives Committee on
Resources, to Gale Norton, Secretary of the Interior 1 (Dec. 9, 2002) (Ex. 5). Similarly, the
Chairman and the Ranking Minority Member of the Subcommittee on Interior and Related
Agencies of the House Committee on Appropriations stated in a letter to the Secretary:

[T]he Committee remains very concerned over the effect the Cobell v. Norton
litigation is having on the Department’s ability to marshal the resources that are
needed for trust reform to be successful. We are particularly concerned about the
Department’s plan to allocate over $2.4 billion over ten years for an historical
accounting. We remain convinced that such a process would not yield the desired
results, but instead would simply drain resources away from effectively
implementing trust reform.

Letter from Joe Skeen, Chairman, and Norman D. Dicks, Ranking Minority Member, U.S. House
of Representatives, Committee on Appropriations, Subcommittee on Interior and Related
Agencies, to Gale Norton, Secretary of the Interior 1 (Dec. 10, 2002) (Ex. 6).
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sampling techniques. Thus, Interior intends to reconcile each high-dollar transaction in such accounts
and reconcile a statistically valid sample of the smaller transactions. The reconciliation process for
land-based collection transactions entails tracing the transaction back to the original revenue source,
usually a lease or contract. Id. at I1I-9. The lease or contract is examined to identify the allotment(s)
related to the payment. Id. The ownership interests in the allotment are used to verify that the
revenue was correctly divided and propérly allocated to the relevant IIM account. Id. The
reconciliation process for land-based disbursement transactions entails examining, for example, a
request from the [IM account holder for funds in the account, the record verifying the issuance of a
check and, where available, information confirming the check was paid. Id.

For transactions in the “Electronic Records Era” (approximately 1985 to December 31, 2000),
Interior Defendants intend individually to examine and reconcile each of the approximately 73,500
transactions of $5,000 or more (which collectively represent 45 percent of the dollar throughput in the
Electronic Records Era), and examine and reconcile two statistically valid samples taken from the
approximately 26 million lower-dollar transactions - one sample of approximately 80,000 transactions
in the $500 to $4,999.99 range, and a second sample of approximately 80,000 transactions in the
$0.01 to $499.99 range. See id. at I-7 - II-8 & App. D. Because electronic transaction histories are
already available for Electronic Records Era transactions, this work can begin now. In contrast,
transaction records from the “Paper Records Era” (prior to 1985) are in books, on cards, or on other
paper media. Id. at [II-5. These records must be located, scanned, coded and digitized to create
electronic transaction histories before the accuracy of the account activity can be assessed. Id. When
these transaction histories are available in electronic form, Interior Defendants intend to design a

similar sampling methodology for Paper Records Era transactions. Id, at I1I-13.

11
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In addition to describing the historical accounting work for individual ITM accounts, the
Historical Accounting Plan describes the work underway to distribute properly the funds currently
held in Special Deposit Accounts, which are temporary administrative accounts for the deposit of
funds that cannot be immediately credited to the proper IIM account holder or other owner of the
funds. Seg id. at IlI-15. The Plan acknowledges that funds held in Special Deposit Accounts have
not always been distributed in a timely manner and that distributions from these accounts have not
always included the interest earned while the funds were in these accounts. Id. at IlI-15. As of
December 31, 2000, approximately 21,500 Special Deposit Accounts were inactive, but still
contained nearly $68 million. Id. at HI-16. To date, Interior Defendants have identified the proper
owners of approximately one-third of the money held in these inactive accounts. Id.

The Historical Accounting Plan also includes several high-level system tests designed to
assess the reliability of the IIM trust fund system as a whole. These tests will reveal whether data
gaps exist; whether account balances were properly transferred during system conversions from paper
to electronic records and between electronic systems; whether interest was properly calculated;
whether problems with the posting of transactions to the IIM system exist; and whether ownership
records are accurate. Id. at IIT-17 - IT[-20.

Planning the historical accounting effort required Interior Defendants to make determinations
regarding the scope of the accounting required by the 1994 Act as well as determinations regarding
the methodology to be employed in conducting the accounting work. That each of the determinations
regarding the scope and methodology of the accounting is proper and consistent with Interior

Defendants’ legal obligations 1s demonstrated below.

12
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A. Interior Defendants’ Plan Describes An Accounting for All Funds Held In Trust
By The United States For The Benefit Of An Individual Indian Which Are
Deposited Or Invested Pursuant To The Act Of June 24, 1938.

Interior Defendants’ Plan comports fully with the unambiguous language of the 1994 Act,

which requires an accounting of “all funds held in trust by the United States for the benefit of . . . an

individual Indian which are deposited or invested pursuant to the Act of June 24, 1938.” 25 U.S.C. §

4011(a) (emphasis added). The scope of the accounting described in the Plan is consistent with the
scope of the accounting prescribed by the statute.

First, it is plain that the accounting required by statute is an accounting of “funds” rather than
“assets.” Nonetheless, the Historical Accounting Plan states that, at the end of the historical
accounting process, Interior Defendants “intend[] to be in the position to provide the [IM account
holder with information regarding their land assets as of December 31, 2000 . . . [and] [i]n the future,
Intertor [Defendants] intend[] to provide a listing of trust assets along with a report on the
management of the funds generated from those asscts and from other sources with each quarterly
statement,” Historical Accounting Plan at 2.

Second, the 1994 Act requires Interior Defendants to account for funds deposited after the Act
of June 24, 1938. The Court of Appeals acknowledged this requirement when it held that Interior
Defendants must account for all funds, “irrespective of when they were deposited (or at least so long

as they were deposited after the Act of June 24, 1938).” Cobell v. Norton, 240 F.3d at 1102

(emphasis added). Plainly, if Congress had not intended to so delimit the accounting obligation, it
would have omitted the phrase “deposited or invested pursuant to the Act of June 24, 1938.” 25
U.S.C. § 4011(a). Accordingly, unless the statute of limitations requires a different temporal

limitation, Interior Defendants’ Plan anticipates that each eligible ITTM account holder will receive a
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historical statement of account which includes the account history from the later of the inception of
the account or June 24, 1938, until December 31, 2000.

Third, the statute requires Interior Defendants to account for funds “held in trust by the United
States.” 25 U.S.C. § 4011(a). Funds that were never received by the United States because they were
paid directly to the Indian beneficiary of the underlying trust asset are not “funds held in trust by the
United States™ (nor are they “deposited or invested pursuant to the Act of June 24, 1938™), and
therefore the statutory duty to account does not extend to such funds. This conclusion is consistent
with this Court’s ruling that the 1994 Act requires Interior Defendants “to provide plaintiffs an

accurate accounting of all money in the [IM trust held in trust for the benefit of plaintiffs, without

regard to when the funds were deposited.” Cobell v, Babbitt, 91 F. Supp. 2d at 58 (emphasis added).

Although the General Allotment Act prohibited leasing of allotments, Congress concluded in
1891 that not all allottees would be able to make their own allotments productive and therefore
authorized Interior to lease to a third party the allotment of any individual who “by reason of age or
other disability . . . can not personally and with benefit to himself occupy or improve his allotment or
any part thereof. .. .” Chap. 383, 26 Stat. 794, 795 (Feb. 28, 1891) (Ex. 7). By 1910, widespread
leasing of allotments was permitted. Act of June 25, 1910, Pub. L. No. 61-313, Ch. 431, § 4, 36 Stat.
855, 856-57 (Ex. 8). Since 1947, Interior’s regulations have permitted the payment of various types
of lease income directly to individual allotment owners." See Secretarial Order No. 2342, amending

Section 171.4 of Title 25 of the Code of Federal Regulations (July 1, 1947) (Ex. 9); see also 25

* Even before 1947, Interior’s regulations authorized direct payment to allotment owners
of certain types of lease payments. See. ¢.g. Regulations Governing the Leasing of Allotted
Indian Lands for Farming and Grazing Purposes, p. 4, 73 (July 1, 1916) (Ex. 10). Since 1947,
the direct-pay regulations have been amended infrequently; thus, from year to year the language
of the regulations is largely identical.

14



C.F.R. Pt. 162 (current regulations permitting lease payments to be made directly to Indian
landowners); 25 C.F.R. Pt. 166 (current regulations permitting grazing rental payments to be made
directly to Indian landowners); 25 C.F.R. Pt. 212 (current regulations permitting direct payments to
Indian landowners after production is established if specifically provided for in mineral lease).
Although “direct-pay” leases of the surface of allotted lands required Interior’s approval, the
regulations did not require the lessee to report payments or otherwise notify Interior whether
payments had been made under a lease after it was approved.!! The individual allotment owner
negotiated the terms of the lease, arranged for payment directly to himself, and Interior was not
informed of payments afier the lease was approved.

When Interior revised its surface leasing regulations in 2001, it sought comments on whether
to continue to provide for direct payment to allotment owners. See Proposed Rule - Trust
Management Reform: Leasing/Permitting, Grazing, Probate and Funds Held In Trust, 65 Fed. Reg.
43,874 (July 14, 2000). Consistent with the majority of comments, the final regulations continued to
permit direct payments as long as direct payment is a specific term in the lease or permit. Interior
explained;

Consistent with the majority of comments, the final regulations continue to provide for

direct payment to Indian landowners for leases on their trust lands, as long as direct

payment is a specific term in the lease or permit. In order to ensure that the Secretary

can properly enforce lease and permit payment terms, leases and permits authorizing

direct payments must require that tenants maintain documentary proof of payment.

Several respondents suggested that the Secretary should require that proof of payment

be submitted to the agency with every direct payment. However, such a requirement
would be inconsistent with historic practice and would result in an unsustainable drain

"' There are also some oil and gas leases on allotted lands for which the lessee pays the
allottee lessors directly and not through the Minerals Management Service (“MMS”) and the
BIA. Lessees nonetheless must file the required monthly report of sales and royalty with MMS,
reporting the products produced, the production volume, sales volume, and royalty value by lease
and production month. See 30 C.F.R. §§ 210.52-53.

15



on agency resources. Absent a system for tracking such notices, the requirement
would not produce the desired goal of ensuring prompt enforcement of payment of
trust income. Further, it would be far less effective than relying on the Indian
landowner to advise the BIA immediately upon discovering that a payment has not
been made and requesting enforcement assistance. Therefore, the final regulations
provide that the Indian landowner notify the Secretary that a required payment has not
been made. The Secretary then will take prompt and effective action based on that
specific information. The Department continues to recognize the advantages to Indian
landowners of direct payments. However, this advantage necessarily brings with it
mcreased responsibility of Indian landowners to assist in the enforcement of non-
payment of their leases and permits. With this regulatory change, Indian landowners
who opt for and negotiate direct payments are clearly notified of their responsibilities
to notify the BIA of late payments. Similarly, tenants are notified both by these
regulations and in the lease itself that documentary proof of payment will be necessary
to demonstrate that a payment was timely made in the correct amount due, should
there be any question about a payment,

Trust Management Reform: Leasing/Permitting, Grazing, Probate and Funds Held in Trust, 66 Fed.
Reg. 7068, 7080 (Jan. 22, 2001). The final rule also made clear that Interior was not taking on any
obligation to manage or account for direct payments:

The Department is not taking on any obligation to manage or account for funds paid
directly to Indian landowners that are not actually held in trust by the United States.
This is consistent with section 102(a) of the American Indian Trust Management
Reform Act of 1994, 25 1].5.C. [§] 4011. Although we invited the public to comment
on the question of accounting for direct payments, no specific recommendations were
received beyond a general recommendation to collect proof of payment.

Id. (emphasis added).

Moreover, Interior’s trust fund regulations do not permit the deposit of “direct pay” funds into
an IIM account unless the direct payment cannot be effectuated. The regulations provide that Interior
“will not accept funds from sources that are not identified in the table in § 115.702 for deposit into a
trust account.” 25 C.F.R. § 115.703. The table in 25 C.F.R. § 115.702 includes only those direct pay
funds that have been retumned by mail to the payor as undeliverable. 25 C.F.R. § 115.702 (Interior
“must accept proceed[s] on behalf of . . . individuals from . . . [fJunds derived directly from trust

lands, restricted fee lands, or trust resources that are presented to the Secretary, on behalf of the . . .
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individual Indian owner(s) of the trust asset, by the payor after being mailed to the owner(s) as

required by contract {i.e. direct pay) and returned by mail to the payor as undeliverable.” (emphasis

added)). Thus, Interior's direct pay program accommodates the desires of IIM account holders to be
more involved in the management of their financial affairs and to enjoy greater privacy about the
details of those financial affairs.

Interior Defendants’ Historical Accounting Plan describes an accounting for “all funds held in
trust by the United States for the benefit of . . . an individual Indian which are deposited or invested
pursuant to the Act of June 24, 1938.” 25 U.S.C. § 4011(a). Accordingly, Interior Defendants’
determinations regarding the scope of the accounting conform to the scope of the accounting
mandated by Congress, and are therefore proper as a matter of law.

B. Interior Defendants’ Plan Provides For Historical Accountings To All ITM
Account Holders With Accounts Open On Or After October 25, 1994,

1. The 1994 Act Establishes Specific Accounting Obligations For
Funds Held In Trust On Or After Passage Of The Act.

As noted above, Plaintiffs in this action “seek to enforce their statutory right to an accounting
as that phrase is meant under the provisions of 25 U.S.C. § 162a(d)(1)-(7) and 25 U.S.C. § 4011.”

Cobell v. Babbitt, 91 F. Supp. at 27. The “requirement to account” established by the 1994 Act

applies to “all funds held in trust by the United States for the benefit of . . . an individual Indian which

are deposited or invested pursuant to the Act of June 24, 1938.” 25 U.S.C. § 4011(a) (emphasis

added); see also Cobell v. Norton, 226 F. Supp. 2d 1, 116 n.135 (stating that the accounting owed by

Interior Defendants “necessarily involves examining past transactions and events that could [affect]

the current balance” and that “the Interior Department must take past transactions into consideration

to ensure that the current balances in the [IM trust accounts are accurate.” (emphasis added)). In

setting forth this requirement, the 1994 Act does not contain a retrospective element, such as
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requiring an accounting for all funds that “were” or “have ever been” deposited or invested.?
Moreover, as explained below, the language of the 1994 Act is determinative because it establishes
specific accounting obligations that can only be performed for accounts in existence on or after the
passage of the 1994 Act on October 25, 1994,

The 1994 Act contains two specific provisions relevant to the Secretary’s accounting duties,
both of which make sense only in the context of existing accounts. See 25 U.S.C. §§ 162a(d), 4011
(codifying 1994 Act, §§ 101 and 102, respectively). Section 101 of the 1994 Act is captioned
“Affirmative Action Required.” 1994 Act, Pub. L. No. 103-412, § 101; H.R. Rep. No. 103-778, at 2

(Oct. 3, 1994); codified at 25 U.S.C. § 162a(d). Section 101 provides:

' The Supreme Court has consistently held that statutes are to be accorded only
prospective application unless Congress has “directed with requisite clarity that the law be
applied retrospectively.” INS v. St. Cyr, 533 U.S. 289, 316 (2001) (citing Martin v. Hadix, 527
U.S. 343, 352 (1999)).

The standard for finding such unambiguous direction is a demanding one.
“[CJases where this Court has found truly ‘retroactive’ effect adequately
authorized by statute have involved statutory language that was so clear that it
could sustain only one interpretation.”

533 U.S. at 316-17 (quoting Lindh v. Murphy, 521 U.S. 320, 328 n.4 (1997)) (brackets in
original); see also United States v. Zacks, 375 U.S. 59, 65-67 (1963) (cited in Lindh v. Murphy,
521 U.S. at 328 n.4); Automobile Club v. Commissioner, 353 U.S. 180, 184 (1957) (same);
Graham v. Goodcell, 282 U.S. 409, 416-20 (1931) (same).

" We are mindful of the D.C. Circuit’s discussion regarding the Secretary’s preexisting
trust responsibilities to account to IIM account holders. See Cobell v. Norton, 240 F.3d 1081,
1102-04 (D.C. Cir. 2001). However, the D.C. Circuit’s discussion did not contradict this Court’s
conclusion that Plamtiffs may seck to enforce only statutorily based claims in this APA action.
Rather, its discussion simply confirmed that the dutics imposed by the 1994 Act necessarily
required an analysis of transactions contributing to the balances in existence as of Qctober 25,
1994. Indeed, the question of whether the 1994 Act established enforceable rights with respect to
IIM accounts that were distributed and closed prior to October 25, 1994, was not hefore the
appellate court.
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The Secretary’s proper discharge of the trust responsibilities of the United States shall
include (but are not limited to) the following:

(1) Providing adequate systems for accounting for and
reporting trust fund balances.
(2) Providing adequate controls over receipts and

disbursements.
(3) Providing periodic, timely reconciliations to assure the

accuracy of accounts,
(4) Determining accurate cash balances.
(5) Preparing and supplying account holders with periodic
statements of their account performance and with balances of their
account which shall be available on a daily basis.
(6) Establishing consistent, written policies and procedures for
trust fund management and accounting.
(7) Providing adequate staffing, supervision, and training for
trust fund management and accounting.
(8) Approprnately managing the natural resources located
within the boundaries of Indian reservations and trust lands.
25 U.S.C. § 162a(d). Congress’s use of forward-looking language demonstrates that it did not intend
that section 101 of the 1994 Act apply to accounts distributed and closed prior to the enactment of the
1994 Act. For example, such closed accounts do not have “balances” to which to apply the duty to
“[pJrovid[e] adequate systems for accounting for and reporting trust fund balances,” 25 U.S.C. §
162a(d)(1}, or the duty to “Id]etermin[e] accurate cash balances,” 25 U.S.C. § 162a(d)(4), or the duty
to “[p]reparfe] and [sJupply account holders with periodic statements of their account performance
and with balances of their account which shall be available on a daily basis,” 25 U.S.C. § 162a(d)(5).
Nor do such accounts have current receipts or disbursements to which to apply the duty to
“[plrovid[e] adequate controls over receipts and disbursements.” 25 U.S.C. § 162a(d)(2).
Section 102 of the 1994 Act, entitled “Responsibility of Secretary to Account for the Daily

and Annual Balances of Indian Trust Funds,” sets forth three specific accounting requirements. In

subsection (a) (entitled “Requirement to Account”), it provides:
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The Secretary shall account for the daily and annual balance of all funds held in trust
by the United States for the benefit of an Indian tribe or an individual Indian which are
deposited or invested pursuant to section 162a of this title.

25 U.S.C. § 4011(a) (emphasis added). Subsection (b) (captioned “‘Periodic Statement of
Performance”) provides:

Not later than 20 business days after the close of a calendar quarter, the Secretary shall
provide a statement of performance to each Indian tribe and individual with respect to
whom funds are deposited or invested pursuant to section 162a of this title. The
statement, for the penod concemed, shall identify —

(1) the source, type, and status of the funds;

(2) the beginning balance;

(3) the gains and losses;

(4) receipts and disbursements; and

(5) the ending balance.
25 U.S8.C. § 4011(b) (emphasis added). Finally, subsection {(c) requires the Secretary to conduct an
annual audit of all funds held in trust and directs that the Secretary “shall include a letter relating to
the audit in the first statement of performance provided under subsection (b) of this section after the
completion of the audit.” 25 U.S.C. § 401 1(c).

As with section 101, Congress’s use of forward-looking language in section 102 confirms that
Congress did not intend that section 102 apply to accounts closed prior to the enactment of the 1994
Act. The periodic statement of performance mandated by section 102(b) is to be provided “[n]ot later
than 20 business days after the close of a calendar quarter,” and the specific elements of the statement
described in subsection (b) are to be provided “for the period concerned.” 25 U.S.C. § 4011(b). It is,
of course, impossible for the Secretary to provide such a statement for any calendar quarter ending
prior to October 25, 1994 within twenty business days after the close of the calendar quarter. Insofar

as retrospective application of the 1994 Act can only be mandated through a construction leading to

this impossible and absurd result, such a construction is improper and must be rejected. See. e.g.,
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FTC v. Ken Roberts Co., 276 F.3d 583, 590 (D.C. Cir. 2001) (citing Griffin v. Oceanic Contractors

Inc., 458 U.S. 564, 575 (1982)), cert. denied, 123 S. Ct. 99 (2002).

Section 102 is as significant for what it does not say as for what it does say. For example,
Section 102 does not say that the Secretary shall account for all funds that “have ever been” or “were”
deposited or invested pursuant to 25 U.S.C. § 162a. Instead, Congress specifically used the present
tense and limited the requisite accounting to funds “which are deposited or invested pursuant to the -
Act of June 24, 1938.” 25 U.S.C. § 4011(a)-(c) (emphasis added). If Congress had intended the 1994
Act’s accounting requirements to apply to funds previously deposited or invested, or to closed
accounts, it would have “directed with requisite clarity that the law be applied retrospectively” to
those funds or those closed accounts. INS v, St. Cyr, 533 U.S. at 316. No such direction is to be
found within the accounting provisions of the 1994 Act. Sections 101 and 102 of the 1994 Act must
be construed as applying only to IIM accounts existing on or after the enactment of the 1994 Act and
not to IIM accounts that were distributed and closed prior to October 25, 1994.

pA Legislative History Confirms Congress’s Intent That The Specific
Accounting Requirements Set Forth In The 1994 Act Apply To
Those Funds Held In Trust On Or After The Date Of Enactment.

The legislative history accompanying the 1994 Act confirms that Congress never intended that
the Secretary prepare an accounting for IIM accounts that had been distributed and closed prior to
October 25, 1994. In its report accompanying H.R. 4833, the bill ultimately enacted as the 1994 Act,

the House Natural Resources Committee discussed the well-known “Misplaced Trust” Report

previously issued by the House Committee on Government Operations. H.R. Rep. No. 103-778, at 9

{Oct. 3, 1994) (discussing Misplaced Trust: The Bureau of Indian Affairs’ Mismanagement of the

Indian Trust Fund, H.R. Rep. No. 102-499 (Apr. 22, 1992) (“Misplaced Trust Report™)), reprinted in

1994 U.S.C.C.AN. 3468-69. In particular, the Misplaced Trust Report described BIA’s costly efforts
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in the early 1990s to conduct a complete audit and reconciliation of all ITM accounts and concluded
that “it might cost as much as $281 million to $390 million to audit the IIM accounts at all 93 BIA
agency offices.” Misplaced Trust Report at 26, The Report continued:

Obviously, it makes little sense to spend so much when there was only $440 million
deposited in the IIM trust fund for account holders as of September 30, 1991. Given
that cost and time have become formidable obstacles to completing a full and accurate
accounting of the Indian trust fund, it may be necessary to review a range of sampling
techniques and other alternatives before proceeding with a full accounting of all
300,000 accounts in the Indian trust fund. However, it remains imperative that as
complete an audit and reconciliation as practicable must be undertaken.

Id. at 26 (emphasis added and internal citation omitted).
The Misplaced Trust Report’s reference to the “300,000 accounts in the Indian trust fund,”
Misplaced Trust Report at 26, is particularly relevant. In its description of the ITM trust fund, the

Misplaced Trust Report explained:

The IIM trust fund is a deposit fund, usually not voluntary, for individual participants
and tribes. It was originally intended to provide banking services for legally
incompetent Indian adults and Indian minors without legal guardians. In addition to
these fiduciary accounts, the IIM trust fund now contains deposit accounts for certain
tribal operations and for some tribal enterprises. Approximately 300.000 accounts are
held in the [IM trust fund.

Misplaced Trust Report at 2 (emphasis added). Thus, its use of the present tense in describing how
many accounts “are held” in the IIM trust fﬁnd makésl clear Congress’s focus on the then-existing
trust accounts when it established the specific accounting duties set forth in the 1994 Act. See also
H.R. Rep. No. 103-778, at 9 (legislative history also stated that “[t]he BIA is currently managing . . .

nearly 337,000 separate I[IM accounts” (emphasis added)).
Finally, as this Court noted in its 1999 opinion, Congressman Synar, the principal author of

the Misplaced Trust Report, stated during a 1989 hearing of the House Subcommittee on Interior

Appropriations:
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I'm going to tell you, speaking on behalf of myself and [Chairman] Yates and four
Congresses, 1t is our clear intention - and let the Record show — it is our clear intention
that these accounts will be reconciled and audited before there is any movement or
transfer. If you interpret that any other way, or if your lawyers or your personnel do,
you’re interpreting it wrong.

Misplaced Trust Report at 21 (internal citation omitted), quoted in Cobell v. Babbitt, 91 F. Supp. 2d

at 41. Congressman Synar’s statement provides yet further indicia of Congress’s intent during the
debate which led to enactment of the 1994 Act. Congress was concerned regarding then-existing
accounts; Interior could not “move” or “transfer’” accounts no longer in existence. Thus, Congress
clearly did not intend to mandate an historical accounting of accounts which no longer existed when
the 1994 Act became law.

Because Interior Defendants’ Historical Accounting Plan describes an accounting that extends
to all of the funds for which Congress contemplated an accounting, Interior Defendants’ plan to
provide an accounting for accounts open on or after October 25, 1994 is proper as a matter of law.

C. Interior Defendants’ Obligation To Perform An Accounting Does Not Extend To
the Closed Accounts Of Deceased IIM Account Holders.

As indicated in the Historical Accounting Plan, Interior Defendants “do[] not contemplate
performing historical accounting work for the closed accounts of deceased predecessors™ as part of
the nistorical accounting effort for current IM account holders. Historical Accounting Plan at H-'IS.
As an initial matter, as explained in Section [.B., above, accounts closed prior to the passage of the
1994 Act are not within the scope of the accounting prescribed by Congress.

Nor must Interior Defendants examine the transactions in the account of a deceased
predecessor of a current [IM account holder in order to provide an accounting to the current account
holder. As explained in Interior Defendants” Plan, Interior intends not only to provide [IM account

holders with statements of account activity, but also to assess the accuracy of such statements by
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reconciling them to supporting documentation, such as leases, contracts, and probate orders. An IIM
account holder who wishes to contest the validity of such underlying transactions may do so in an
appropriate proceeding, but not through a request for an accounting,

The validity of Indian probate determinations, which generally conclude one trust relationship
and define a new one, must be challenged through applicable statutory and administrative regulations.
As described below, such probate determinations are the product of either administrative proceedings
or state judicial proceedings that provide a full measure of due process to interested parties.

In some instances, the Department of the Interior makes Indian heirship determinations; in
other instances, such determinations are made by state probate courts. In 1910, Congress enacted
legislation to provide for the determination of heirs of deceased Indians. Act of June 25, 1910, ch.
431, §§ 1-2, 36 Stat. 855, 855-56 (codified as amended, 25 U.S.C. §§ 372 et seq.) (“Act of June 25,
19107). Congress gave the Secretary of the Interior broad authority to ascertain the legal heirs of
Indians who die without leaving a will." 25 U.S.C. § 372. The Act of June 25, 1910 also specifies
that mdividual Indians may convey their trust or restricted property by executing a will approved by
the Secretary. 25 U.S.C. § 373. An exception to this statutory scheme exists with respect to members
of Five Civilized Tribes and the Osage tribe of Oklahoma, for whom probate proceedings are
conducted in the state courts of Oklahoma. 25 U.S.C. §§ 355, 373c, 375; 25 C.F.R. §§ 16.1-16.9; Act
of June 28, 1906, ch. 3572, § 6, 34 Stat. 539, 545, Act of April 18, 1912, ch. 83, § 3, 37 Stat. 86, 87-

88, Act of August 4, 1947, ch. 458, § 3, 61 Stat. 731, 733.

** Prior to 1910, authority to make Indian heirship determinations was vested in some
instances in federal courts and in other instances in the Secretary of the Interior. Felix S. Cohen,
Handbook on Federal Indian Law, at 110 n.262 (1942).
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To aid implementation of the Act of June 25, 1910, Congress granted the Secretary express
authority to prescribe rules and regulation for probate matters, and required the Secretary to provide
notice and an opportunity to be heard to potential beneficiaries before ascertaining the heirs of a
deceased Indian. 25 U.S.C. § 372. As set forth in greater detail below, the Department of the Interior
has established regulations and an administrative process designed to afford such rights, as well as
rehearing and appeal rights, to interested parties. See 43 C.F.R. §§ 4.210 et seq.; 43 C.F.R. §§4.30
€L seq.

Interior’s probate proceedings have performed functions similar to that of state probate courts:
determining the lawful heirs of deceased Indians while ensuring due process to interested parties,
including the 1M account holders. Interior’s probate procedures' comport with constitutional
standards of due process. See Kicking Woman v. Hodel, 878 F.2d 1203, 1208 (9th Cir. 1989)
(holding that Interior regulations afforded due process and a meaningful appeal and declining to
engage in a substantive review of an Indian probate proceeding).

When the BIA is provided notice of the death of an Indian trust property owner, BIA
researches its records for information about the decedent’s familial relations and identifies the trust
property the decedent owned.'® See 43 C.F.R. § 4.210. BIA then provides the gathered information

to the Office of Hearings and Appeals (“OHA”), 1d., and notice is provided to probable heirs and

' Oklahoma state courts probating the estates of Members of the Five Civilized Tribes
and the Osage tribe provide similar due process protections to prospective heirs. Okla. Stat. Ann.
tit. 58, §§ 23, 25, 128, 281, 552, and 553 (West 2002).

' The accurate inventory of property has been a priority: ““As the probate order serves to
identify the land interest passing to the heirs, an accurate inventory of these lands is necessary.
The accurate preparation of this inventory is one of the most important tasks of the Realty staff.”
Probates, A Training Manual in Real Property Management, Bureau of Indian A ffairs, Division

of Real Estate Services 2-4 (Sept. 1985) (Ex. 11).
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other interested parties. 43 C.F.R. § 4.211. When the OHA deciding official receives the probate
inventory, he or she provides the presumptive heirs with advance notice of the time and place of the
hearing at which testimony will be taken to determine the heirs of the decedent and to determine the
validity of any will offered for probate. Id. The deciding official provides notice to the presumptive
heirs by both mailing and publication, and publication must be made in at least five conspicuous
places.'” Id. Those chargeable with notice of the hearing will be bound by the result. 43 CFR.§
4.211(c) ("“All parties in interest, known and unknown, including creditors, shall be bound by the
decision based on such hearing . . . .”"). Interested parties are given the opportunity to take discovery
and, thus, gather additional information about the decedent, his heirs, and trust property. 43 C.F.R.
§§ 4.220-25. Following discovery, the OHA deciding official holds a hearing with witness
testimony, subject to cross examination, recorded in a verbatim transcript. Interested parties may
appear with or without an attorney. See 43 C.F.R. §§ 4.230-36. After the hearing, the official issues
an order settling and directing the distribution of the decedent’s estate, including any IIM account,
and decides the “issues of fact and law involved in the proceedings.” 43 C.F.R. § 4.240.

Aggrieved parties wishing to dispute a probate order may request a rehearing from the OHA
deciding official by filing a request within 60 days after the date on which notice of the decision is
mailed. 43 C.F.R. § 4.241. Within three years after a probate decision, interested parties can petition

to reopen the probate decision if they can demonstrate that: (i) they had no notice of the proceeding,

and (i1) they did not reside on [or near] the reservation during the time when the notice was published.

43 C.F.R. § 4242, When more than three years have elapsed since a probate decision, an interested

party may still seek to reopen probate if, in addition to meeting the criteria for reopening within three

"7 The notice is to “inform all persons having an interest in the estate . . . to be present at
the hearing or their rights may be lost by default.” 43 C.F.R. § 4.212(a).
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years, a manifest injustice will result if probate is not reopened and the error can reasonably be
corrected. Id. Parties wishing to further challenge a probate decision also have the right to appeal to
the Interior Board of Indian Appeals. 43 C.F.R. § 4.320.

Judicial review in federal court is available once administrative remedies have been
exhausted.” Before secking judicial review, however, a claimant must exhaust administrative
remedies. Arene_ls v. United States, 197 F.2d 418, 422 (9th Cir. 1952) (Indian who did not file
administrative appeal could not challenge administrative heirship determination); Mammedaty v.
Kleppe, 412 F. Supp. 283, 284-85 (W.D. Okla. 1976) (failure to file timely notice of appeal with
Board of Indian Appeals precluded judicial review). However, courts have permitted judicial review
of constitutional claims arising from probate notwithstanding a failure to exhaust administrative
remedies. See Anderson v. Babbitt, 230 F.3d 1158 (9th Cir. 2000).

In light of the comprehensive administrative and statutory scheme for review of probate
decisions, it is proper for Interior Defendants to rely upon probate orders in the course of verifying the
accuracy of the account activity to be reported to IIM account holders. Account holders who wish to
contest a probate order underlying a distributive IIM account transaction must exhaust their statutory
and administrative remedies and, if necessary, seek appropriate review in federal court (to the extent
that they are not time barred). With respect to state court probate decisions, the appropriate state

court remedies must be sought in state court.

" In 1990, Congress amended the Act of June 25, 1910 to allow for judicial review of
Indian probate decisions in federal court. See An Act To Make Miscellanecous Amendments To
Indian Laws, and for Other Purposes, Pub. L. No. 101-301, § 12(c), 104 Stat. 206, 211 (1990).
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D. Statistical Sampling Methodologies Enhance The Feasibility Of Interior
Defendants’ Historical Accounting Plan.

The 1994 Act is silent as to the methodology Interior Defendants are to use to comply with
their duty to account. Nor has this Court ruled upon “what specific form of accounting, if any, the

[1994] Act requires.” Cobell v. Babbitt, 91 F. Supp. 2d at 40 n.32. As the Court of Appeals noted,

“[s]uch decisions are properly left in the hands of administrative agencies.” Cobell v. Norton, 240

F.3d at 1104. The use of statistical sampling methodologies in the Historical Accounting Plan
represents a reasonable exercise of the Secretary’s discretion and is supported by the legislative
history underlying the 1994 Act.

Intenor Defendants’ Historical Accounting Plan does not contemplate the use of statistical
sampling techniques as a substitute for an accounting. As explained above, IIM account holders will

receive a detailed transaction history of “past deposits, withdrawals, and accruals.” Cobell v. Norton,

240 F.3d at 1102. Statistical sampling methodologies will be used only as a tool for performing the
additional step of assessing the accuracy (by a review of supporting documentation) of certain subsets
of transactions in the account histories.

Statistical sampling is well-recognized by the courts as providing a reliable and acceptable
method for auditing data aﬁd obtaining adjudicative evidence. For example, in Chaves County

Home Health Serv., Inc. v. Sullivan, 931 F.2d 914 (D.C. Cir. 1991), the D.C. Circuit considered

challenges by health care providers to the statistical sampling audit procedures which the Secretary of
Health and Human Services (“HHS”) employed to review Medicare payments. The providers argued
that HHS was required to conduct individual claims adjudication and that its use of statistical

sampling violated the Medicare statute and contravened procedural due process. The D.C. Circuit
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rejected these arguments, noting that the Medicare statute was silent regarding the use of sampling
and holding that HHS’s decision to utilize statistical sampling was permissible. Id. at 916-22.
Numerous other federal courts have similarly approved of the use of statistical sampling as a

means for auditing records and establishing adjudicative facts. See, e.g., Hilao v. Marcos, 103 F.3d

767, 786 (9th Cir. 1996) (in human rights class action, court approves use of statistical sampling to
establish compensatory damages for individual class members and observes that “the time and
judicial resources required to try the nearly 10,000 claims in this case would alone make resolution of

Hilao’s claims impossible.”); Yorktown Med. Lab., Inc. v. Perales, 948 F.2d 84, 89-90 (2d Cir.

1991); Michigan Dep’t of Educ, v. United States Dep’t of Educ., 875 F.2d 1196, 1206 (6th Cir.

1989); Illinois Physicians Union v. Miller, 675 F.2d 151, 155 (7th Cir. 1982); Georgia v. Califano,

446 F. Supp. 404, 409-11 (N.D. Ga. 1977).

Case law endorses the use of statistical sampling generally, and the legislative history
accompanying the 1994 Act supports its use in performing the historical accounting specifically.
Congress enacted the 1994 Act after considering numerous reports and studies, including the
Misplaced Trust Report of the House Committee on Government Operations, described above. The
Commuittee reported on BIA's efforts in the early 1990s to audit selected IIM accounts — those
maintained at three of the BIA’s ninety-three offices, Misplaced Trust Report at 24-26. The BIA
reported “substantial difficulties in completing any [IM account phase I reconciliations” and
enormous costs related to these efforts. Id. at 25; see also id. at n.81 (subcommittee “is concerned by
the enormity of [BIA] cost estimates to complete the IIM reconciliations”). The Misplaced Trust

Report concluded that “it might cost as much as $281 million to $390 million to audit the IM

accounts at all 93 BIA agency offices,” id. at 26, and concluded:
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Obviously, it makes little sense to spend so much when there was only $440 million
deposited in the IIM trust fund for account holders as of September 30, 1991. Given
that cost and time have become formidable obstacles to completing a full and accurate

accounting of the Indian trust fund, it may be necessary to review a range of sampling
techniques and other alternatives before proceeding with a full accounting of all

300.000 accounts in the Indian trust fund. However, it remains imperative that as
complete an audit and reconciliation as practicable must be undertaken.

1d. at 26 (emphasis added and internal citation omitted).
As this Court has previously recognized, Congress enacted the 1994 Act “[b]ased largely on

the findings made in Misplaced Trust.” Cobell v. Babbitt, 91 F. Supp. 2d at 13. The legislative

history underlying the 1994 Act confirms that Congress both recognized the impracticability of
expending the money required for a review of every transaction in every individual Indian trust
account and explicitly recognized the potential need to “review a range of sampling techniques and
other alternatives before proceeding with a full accounting of all 300,000 accounts in the Indian trust
fund.” Misplaced Trust Report, at 26.

Simply put, Congress never mandated a transaction-by-transaction methodology for verifying
the accuracy of every transaction constituting the IIM trust fund and, indeed, suggested that statistical
sampling could provide a feasible alternative.”® Interior Defendants’ Plan thoughtfully employs
statistical sampling by combining a transaction-by-transaction analysis of specific types and dollar
levels of transactions with an analysis of statistically valid samples of lower-doliar transactions. See

Historical Accounting Plan at 1, I-1 to I-2, II-2 to [I-3, App. D. Moreover, Interior Defendants’

" Elsewhere, this Court has rejected an agency’s use of statistical sampling where the
statutory language and legislative history evinced a clear Congressional intent to prohibit its use.
See United States House of Representatives v. United States Dep’t of Commerce, 11 F. Supp. 2d
76, 97-104 (D.D.C. 1998) (rejecting the use of sampling to supplement the census headcount
used for House apportionment based upon express prohibition in Census Act and unsupportive
legislative history), appeal dismissed, 525 U.S. 316 (1999). No such prohibition is expressed or
implied in the 1994 Act or its [egislative history.
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methodology should permit them to determine the accuracy rate of their historical accounting work
with a 99 percent confidence level. Id. at 1, II-1 to II-2.

Sampling will expedite the historical accounting without sacrificing reliability, at a sensible
cost. Thus, Interior Defendants’ use of statistical sampling methodologies not only is entirely
consistent with the congressional aims embodied in the 1994 Act, but also promotes the feasibility of
the Interior Defendants’ Plan in light of recent congressional expressions of concern regarding the
cost and delay associated with relying exclusively on transaction-by-transaction methodologies.

IL Plaintiffs’ Plan Is A Claim For Money Damages, Rather Than A Plan For Conducting

An Historical Accounting, And Is Based On The False Assumption That Insufficient
IIM Trust Records Are Available To Undertake The Historical Accounting,

Plaintiffs’ Plan for Determining Accurate Balances in the Individual Indian Trust (“Plaintiffs’
Plan”) is based on the fundamentally flawed premise that because there are admitted gaps in the
Indian trust records available to do an historical accounting, it is preferable to rely entirely on
estimating techniques, rather than, as Interior Defendants have proposed, to use existing records to
perform the accounting work and to rely on forensic accounting methods to address gaps in the
records. To support their patently illogical argument, Plaintiffs devote the first thirty-eight pages of
their fifty-five page filing not, as the Court ordered, to discussing a plan for undertaking an historical
accounting of ITM trust funds, but instead to detailing how, in their view, gaps in the availability of
trust records “have ensured that the accounting owed by the United States government and ordered by
this Court is impossible.” Plaintiffs’ Plan at 3.

Because, according to Plaintiffs, the accounting for which they sued is impossible, they argue
that the Court must adopt instead their estimating techniques. In so arguing, Plaintiffs not only fail to
support their absurd claim that complete guesswork 1s preferable to Interior Defendants’ document-

based method, but, in addition, they implicitly admit that their Plan is not an accounting and thus by



definition complies with neither the requirements of the 1994 Act nor the Court’s September 17, 2002
Order permitting Plaintiffs to file “a plan for conducting a historical accounting.” Cobell, 226 F.
Supp. 2d at 162. Indeed, taken to its logical conclusion, Plaintiffs’ argument that an accounting is
impossible would suggest that this Court lacks jurisdiction over their lawsuit since, as noted below,
an accounting is the only remedy that this Court has jurisdiction to impose. Accordingly, the Court
should rule that Plaintiffs’ Plan is fatally flawed and grant Defendants partial summary judgment that
Interior Defendants’ Historical Accounting Plan comports with their obligation to perform an
accounting.”®

A, Plaintiffs’ Plan Is A Claim For Money Damages, Rather Than A Plan For
Conducting An Historical Accounting.

Pursuant to the 1994 Act, Interior Defendants are obligated to “account for the daily and
annual balance of all funds held in trust by the United States for the benefit of . . . an individual
Indian which are deposited or invested pursuant to the Act of June 24, 1938.” 25 U.S.C. § 4011(a).
As described above, Interior Defendants’ Plan fully comports with this accounting obligation, as well
as the Court's prior orders, by establishing an appropriate and reliable method for Interior Defendants
“to provide eligible IIM account holders . . . a history of all transactions in their accounts back to the
inception of their accounts or to the passage of the Act of June 24, 1938, whichever is later.”

Historical Accounting Plan at II-2. In essence, this method entails gathering relevant and available

" As noted below, Plaintiffs’ Plan is very imprecise. Thus, pending further discovery,
Defendants are not in a position to address many of the Plan’s details, which as yet remain
unclear. Accordingly, Defendants focus in the following pages on the Plan’s overarching
structural flaws. That Defendants’ comments on Plaintiffs’ Plan are focused in this manner,
however, should not be read as an approval sub silentio of all aspects of Plaintiffs’ Plan which
they do not address.
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trust records and using these records to verify the accuracy of the account activity in the various kinds
of IIM accounts.

As outlined in their Plan, Interior Defendants intend to rely on forensic accounting and
statistical sampling techniques in only two circumstances. First, as Interior Defendants have
acknowledged, “{i]t is certain that some gaps in the transaction history or in records and
documentation will be encountered during the historical accounting.” Id. at I1I-13. To address such’
gaps, Interior Defendants plan to employ forensic accounting methods. Second, as detailed above,
Interior Defendants have recognized (and Congress has expressed great concern) that using
transaction-by-transaction techniques to verify the accuracy of each transaction in Land-based IIM
accounts would prove enormously (if not prohibitively) expensive and time-consuming. Accordingly,
in verifying the accuracy of the account activity in Land-based ITM accounts, Interior Defendants
intend to undertake a transaction-by-transaction reconciliation of all transactions of $5,000 or more,
and to rely on statistical sampling as the basis for verifying the accuracy of transactions of lesser
value. See id. at I11-6 - [II-8. In sum, Interior Defendants’ Plan uses actual trust records to assess the
accuracy of account activity and departs from this method only when necessary to fill gaps in the
records and when considerations of cost and timeliness leave no other reasonable choice.

In sharp contrast, Plaintiffs’ Plan begins with the premise that an historical accounting based
on actual trust records is impossible and thus relies entirely on various estimating techniques.

Plamtiffs cite Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), and Kumbho Tire Co. v.

Carmichael, 526 U.S. 137 (1999), to try to clothe these techniques in the mantle of science. See

Plaintiffs’ Plan at 6-7. However, the simple fact is that, regardless of whether Plaintiffs' estimating

33

T PR—



techniques meet these standards for the admissibility of expert testimony,*' an approach that uses
actual trust records (to the extent these are available) is necessarily superior to one based almost
entirely on assumptions and extrapolations. Not only is this point self-evident, but it is also made

very clearly by one of the main sources on which Plaintiffs rely to demonstrate that Indian trust

records are, in their view, unavailable and that an historical accounting is therefore impossible: Paul

Stuart, Nations Within A Nation, Historical Statistics of Américan Indians (1987). See Plaintiffs’

Plan at 5. The paragraph cited by Plaintiffs concludes with the following sentence, which, not

surprisingly, they fail to include in their analysis: “[O]ne either uses such data as may be available

and learns something, however inadequate, or abjures such data and learns nothing.” Stuart at 2 (Ex.

12) (internal quotation marks omitted).

Because the United States is the trustee of the IIM trust fund, trust records within its
possession or control constitute the best source of records for undertaking an historical accounting.
Nonetheless, claiming that “individual Indian trust data available from the trustee-delegate” is
“missing, unreliable, incomplete and misleading,” Plaintiffs state that their “Plan has sought to use

other data sources in every instance possible.” Plaintiffs’ Plan at 39. Plaintiffs manage to avoid

*!" Although Plaintiffs cite Daubert and Kumho Tire, they fail to demonstrate or even
meaningfully discuss how their various “methodologies” actually meet the evidentiary
requirements set forth in these cases. Thus, Defendants express no view at this time as to
whether these methodologies meet the Daubert and Kumho Tire requirements.

* To the extent even Plaintiffs require concrete data to plug into their various estimating
techniques, their Plan is, as elsewhere, remarkably imprecise about the actual source of this data.
However, despite their asserted effort to avoid relying on “individual Indian trust data available
from the trustee-delegate,” it is clear that their Plan relies significantly on such government data.
Seg, e.2., Plaintiffs’ Plan at 44-45 nn. 88, 90-92, 94-95 (citing reports issued by the U.S.
Geological Survey, the U.S. Bureau of Mines, and the Secretary of the Interior); id. at 47 (stating
that "the following sources were used,” inter alia, to estimate "[r]evenue from timber production
derived from Allotted Lands™: "Narrative Annual Reports of the Indian Commissioner,” "BIA
agency teports from the National Archives," "Forestry section of the Annual reports," *Annual
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relying on IIM trust records by relying instead on “methodologies” that seek to estimate in sweeping
style the aggregate revenues or royalties generated by the (estimated) sum total of allotted lands.

Their method of calculating aggregate oil and gas royalties is representative. First, for any
given reservation, they “estimat[e] historical production volumes” of oil and gas. Id. at 42. Second,
they “apply[] historical price estimates” to this estimated volume and thereby derive the reservation’s
estimated total revenues from oil and gas. Id. Third, “by applying historical royalty rates to total
revenues,” they estimate the reservation’s total royalties from oil and gas. Id. Fourth, they estimate
the percentage of land on the reservation® that is allotted and thereby derive an “allotted land
percentage.” Id. at 41-42. Finally, they multiply total oil and gas royalties by this allotted land
percentage and thereby derive their estimate of the sum total of oil and gas royalties on that
reservation’s allotted lands.

Plamntiffs” basic methodology conflicts with the requirements of the 1994 Act, as well as the
Court's prior orders, and is fundamentally flawed. First, their methodology fails to take into account
whether rights to a resource are, in fact, owned by individual allottees, the tribe, or some other non-
Indian entity. In other words, as described above, Plaintiffs’ proposal is to estimate the total royalties
from a resource eamed on reservation land and then to multiply this amount by an “allotted land

percentage,” thus assuming that rights to the resource are necessarily spread pro rata among all the

forestry and grazing reports™).

* Given the extraordinarily vague language that Plaintiffs’ Plan employs, Defendants
cannot be certain that they have correctly understood the meaning of the term “allotted land
percentages,” on which, as described above, Plaintiffs’ Plan greatly relies. Defendants believe
that this term refers to the (estimated) percent of land per reservation that is allotted. It is
possible, however, that Plaintiffs intend “allotted land percentages” to refer to the (estimated)
percent of Indian land throughout the United States that is allotted.
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reservation’s landowners (individual allottees, the tribe, and others). However, this assumption is
patently false.

Consider, for example, the Nez Perce Indian Reservation in Idaho. As of 1996, of the
reservation’s total acreage, 85,248 acres were tribally owned, 48,298 acres were held in allotments,
36,950 acres were held in federal trust, and a striking 664,752 acres were owned by non-Indians. See

Veronica E. Velarde Tiller, American Indian Reservations and Trust Areas 338 (Washington, D.C.;

U.S. Department of Commerce, 1996) (Ex. 13). Since Plaintiffs’ methodology, as set forth in their
Plan, would fail to take into account the exact location of resources, such as mines, on the Nez Perce
reservation ~ and would thus fail to determine the rightful owners of any proceeds from these mines —
it would lead to grave errors in estimating royalties specifically attributable to allotted lands.
Likewise, Plaintiffs’ Plan would produce inaccurate results in estimating royalties from oil
and gas production because it fails to distinguish between the ownership of surface and sub-surface
rights. For example, the 1919 Indian Appropriations Act provided that “any and all minerals,
including coal, oil and gas, are hereby reserved for the benefit of the Blackfeet Tribe of Indians until

Congress shall otherwise direct.” 4 Charles J. Kappler, Indian Affairs: Laws & Treaties 208

(Government Printing Office, 1929) (Ex. 14). As a result of this statute, the tribe may own mineral
rights even where the surface rights for the land on which the production well is located belong to an
individual allottee. Thus, Plaintiffs’ methodology of simply applying a ratio of allotted to unallotted
land would lead, on reservations such as the Blackfeet, to gross inaccuracies in estimating aggregate
allotted oil and gas royalties belonging to the reservation’s IIM account holders.

Not only does Plaintiffs’ Plan falsely assume that rights to the proceeds from any given
resource are necessarily spread pro rata among all the reservation’s landowners, but it also wrongly

presumes that “historical royalty rates” provide a sound basis for estimating a reservation’s total
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royalties from that resource. Consistent with the highly vague and imprecise nature of their entire
Plan, Plaintiffs nowhere explain the basis on which they propose to calculate “historical royalty
rates,” but presumably this term refers to an average of rates paid for a particular resource at a
particular time. There is little reason to conclude, however, that such an average can serve as a viable
proxy for royalties actually paid on reservation lands, because royalty rates for resources found on
Indian land are frequently established not by market forces, but instead by regulations issued by the -
Department of the Interior. See, e.g., Royalty Management, 30 C.F.R. §§ 206.50 et seq. (Indian Oil);
30 C.F.R. §§ 206.171 et seq. (Indian Gas).

In shoﬁ, Plaintiffs’ Plan completely ignores legal, economic and historical reality and thus is
in no way suited to accomplishing the accounting of “funds . . . deposited or invested,” 25 U.S.C. §
4011(a), that Defendants owe to IIM trust account holders. Indeed, as described below, Plaintiffs’
Plan is, in all but name, a claim for money damages, rather than a method for accounting to IIM
account holders. It proposes that the Court declare that Defendants owes allottees, as a body,
immense sums of money, which Plaintiffs’ representatives will worry about distributing at some later
date, in some as yet undetermined manner. Because Plaintiffs’ Plan is really a claim for money
damages, rather than a method for accountimg-to IIM account holders, it not only fails to comport with

Defendants’ obligation to account, but also constitutes relief that is beyond the scope of this Court’s

Jurisdiction and that Plaintiffs represented to the Court they did not seek. See Cobell v. Babbitt, 30 F.
Supp. 2d 24, 39 (D.D.C. 1998) (holding that the Court has jurisdiction over this litigation pursuant to
the APA’s waiver of sovereign immunity, only upon concluding that, “[g]iven the allegations

contained in the Complaint and, importantly, certain representations of the plaintiffs’ counsel, . . . the

plaintiffs do not seek money damages™).
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That Plaintiffs’ Plan is really a disguised claim for alleged money damages is evident, first,
from their own assertion that an accounting is impossible. To the extent Plaintiffs (wrongly) claim
that an accounting is impossible, they are necessarily of the view that, whatever their Plan may be, it
is clearly not a method for accounting.

More importantly, their Plan contains numerous references to alleged breaches of fiduciary
duty by the United States — in particular, (1) mismanagement of the underlying IIM trust assets, and
(2) misappropriation of IIM trust funds — that call out for relief in the form of money damages. For
example, Plaintiffs complain that the United States permitted “23 natural resources companies to
underpay royalty obligations that they owed for the production of oil and gas on Indian trust lands.”**
Plaintiffs’ Plan at 12. Similarly, they assert that “Individual Indian Trust Funds Have Been

Misappropriated.”® Id, at 10. Such claims for mismanagement of the underlying IIM trust assets and

* Not only does this statement suggest a claim for mismanagement of the underlying IIM
trust assets, but, in addition, it utterly fails to distinguish between allotted and tribal trust lands.

* In support of this claim, Plaintiffs, once again, rely on snippets of information so far
removed from any context that it is all but impossible to assess their true import. For example,
Plaintiffs’ extensive citation of the July 7, 1999 trial transcript of the Commissioner, Financial
Management Service, is particularly misleading as it suggests that various concerns they raised
regarding the Department of the Treasury’s management of ITM funds have yet to be addressed.
However, Treasury entered a stipulation on July 6, 1999 which “allows Interior to invest any
available funds omitted from its overnight investment request as if they had been invested the
previous business day.” Cobell, 91 F. Supp. 2d at 22. Likewise, “Treasury agreed [during the
trial] to conduct a study of its IIM trust check negotiation practices,” id. at 23, and it filed this
Study with the Court on June 1, 2000, see Financial Management Service, Study of Check
Negotiation Practices for Office of Trust Funds Management-Issued Checks (“*Study of Check
Negotiation Practices”) (May 31, 2000), filed as Att. K to Second Quarterly Report on Actions
Taken by the Department of the Treasury to Retain [IM-Related Trust Documents Necessary for
an Accounting (June 1, 2000). Indeed, Plaintiffs themselves refer to this study in an unrelated
discusston, in which they observe that “{the Study of Check Negotiation Practices] found such
checks totaled approximately $177 million” and that, “[n]otwithstanding time period differences,
th[is] figure is grossly inconsistent with the July 2002, Department of Interior Historical
Accounting Plan which reports $336.6 million of disbursements from 1/1/99-12/31/99.” See
Plaintiffs’ Plan at 51 n.99. Plaintiffs conclude from this discrepancy that “only a fraction of the
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misappropriation of IIM trust funds are clearly claims for money damages, rather than retief which
can be afforded under the APA, and are thus beyond this Court’s jurisdiction.?® Likewise, these
claims contradict Plaintiffs’ own statements about the scope of this lawsuit. Indeed, precisely
because these claims sound in law and are therefore beyond the Court’s jurisdiction, Plaintiffs
themselves have previously stated that “this action is not one to review the United States’
management of the underlying trust assets.” Plaintiffs’ Revised Memorandum of Points and
Authorities in Support of Motion for Class Certification, at 6 (Jan. 14, 1997) (emphasis added).
Furthermore, in holding that this is an APA action to require an accounting rather than an action for
money damages, the Court made a point of striking the following allegations from Plaintiffs’
Complaint:

(1) ‘[TThe true totals would be far greater than those amounts, but for the breaches of

trust herein complained of.” . . . ; (2) ‘[Defendants] have lost, dissipated, or converted

to the United States” own use the money of the trust beneficiaries.” . . . ; (3) ‘and to

direct [the defendants] to restore trust funds wrongfully lost, dissipated, or converted.’

-+ .3 (4) ‘Failure to exercise prudence and observe the requirements of law with

respect to investment and deposit of M funds, and to maximize the return on

investments within the constraints of law and prudence.’

30 F. Supp. 2d at 40 n.18 (quoting Plaintiffs’ Complaint) (internal citations omitted).

receipts of the Individual Indian Trust were disbursed in 1999.” Id. One obvious explanation for
this “discrepancy,” however, is that, as the very language quoted by Plaintiffs reveals, the Study
of Check Negotiation Practices determined that approximately $177 million in ““IIM U.S.
Treasury checks [were] issued.” Id. (quoting Study of Check Negotiation Practices (emphasis
added)). In contrast, Interior's July 2002, Accounting Plan “reports $336.6 million of
disbursements,” id. (emphasis added), rather than $336.6 million in IIM U.S. Treasury checks,
thus including electronic funds transfers in its calculation of total disbursements.

*" Apparently recognizing that their claims that [IM funds have been misappropriated and
subject to fraud have no place in this litigation, Plaintiffs attempt to sweep these into their
argument concerning the destruction of I[IM trust records. Thus, Section A of their Plan appears
under the nonsensical heading, “Indian Trust Data is Subject to Adulteration, Misappropriation
and Fraud.” Plaintiffs' Plan at 8. Clearly, as later pages reveal, it is not trust records, but trust
funds, which Plaintiffs claim were misappropriated and subject to fraud.
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Not only do Plaintiffs raise claims that clearly point to relief in the form of money damages,
but indeed, they go further and supply the method for calculating such damages. As described above,
their Plan is, in their own words, designed “to quantify the monies generated from individual Indian
trust lands (*Allotted Lands’).” Plaintiffs’ Plan at 39. Rather than using [IM trust records to identify
the transactions that passed through particular IIM accounts, Plaintiffs’ Plan estimates aggregate IIM
funds. Accordingly, Plaintiffs’ Plan concludes with a discussion of the reliability of the proxies used
to estimate monies generated by allotted lands, which reads as if it were drawn from a brief filed in a
suit for money damages. Id. at 53-55. In fact, in this discussion, Plaintiffs expressly rely upon
excerpts from two damages treatises. Id. at 54-55 and Pls.” Exs. 42 and 43 (citing and quoting from 2

R. Dunn, Recovery of Damages for Lost Profits (5th ed. 1998), and P. Gaughan, Measuring

Commercial Damages (2000)).

Finally, as is typical in damages class actions, Plaintiffs propose to rely on a (vet unspecified)
mechanism for distributing the aggregate monies they have calculated by means of their various
estimating techniques. Thus, Plaintiffs do not purport to identify the particular individuals to whom
the aggregate funds belong and the precise amount to which each of these (unidentified) individuals is
entitled. Instead, they devote a tetal of three short paragraphs of their fifty-five page filing to the all-
important question of “distribution,” and the only guidance they have to offer is that they “have
discussed the requirements of the [distribution] project with prospective experts and believe that
qualified experts can be retained.” Plaintiffs’ Plan at 52. In short, rather than advancing a plan for
accounting to individual IIM account holders, they assure the Court that unidentified experts will,

deus ex machina, swoop in with some unidentified, yet superior method of assigning particular

amounts of money to particular individuals — and thus divide up what are in essence money damages.
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B. Defendants Have Demonstrated That Sufficient IIM Trust Records Are
Available To Undertake The Historical Accounting Set Forth In Interior
Defendants’ Plan.

Plaintiffs’ argument that an historical accounting is impossible and that the Court must
therefore adopt their Plan hinges on their claim that the necessary IIM trust records simply do not
exist. Accordingly, they devote approximately 70% of their brief (the first thirty-cight pages) to their
effort to establish that the requisite IIM trust records are lacking. Nowhere in these thirty-eight pages,
however, do Plaintiffs identify any specific types of records that are lacking to accomplish any
particular component of the historical accounting. Instead, they cobble together, in anecdotal fashion,
snippets of quotes from various sources identifying deficiencies in Interior Defendants’ preservation
and maintenance of trust records. That deficiencies exist, however, simply does not demonstrate that
the information needed to undertake a reliable historical accounting, as described in Interior
Defendants’ Plan, is lacking.

Plaintiffs boldly assert that “[dJuring the 116 years of Trust management and administration,
the majority of source and related Trust documents have been destroyed.” Plaintiffs’ Plan at 16. In
support of this extraordinary assertion, Plaintiffs cite ten specific instances in which Defendants have
reported document destruction to the Court. No doubt recognizing that ten cases in which particular
sets of documents were destroyed fails to establish the destruction of the “majority” of all IIM trust
records that ever existed, Plaintiffs then observe in a footnote that the poor conditions in which some
trust records have been kept demonstrates that “massive and un-quantifiable amounts of Trust records
have been lost.” Id. at 16 n.28.

Interior Defendants acknowledge, as they have in the past, that some [IM trust records have

been lost and others have not been maintained in conditions best suited to ensure their preservation.

However, the fact that some TIM trust records have been lost or maintained in poor conditions does

41

R e i £



not establish that “the majority of source and related Trust documents have been destrofed.”
Furthermore, Interior Defendants vigorously object to Plaintiffs’ lengthy citation of reports issued by
the Special Master in April 2002 to sustain their claim that ITM trust records “continue to be at risk of
destruction” to the extent they were in the past. Id. at 18. As Plaintiffs are well aware, Interior
Defendants have made substantial improvements since April 2002 in their trust-records program,
under the guidance of Assistant Deputy Secretary Abraham E. Haspel and Director of Office of Trust
Records (“OTR”) Ethel J. Abeita. See Letter from Alan L. Balaran, Special Master, to Amalia D.
Kessler, U.S. Department of Justice, 2 (December 2, 2002) (Ex. 15) (stating that “OTR, under the
leadership of Acting Director’” Ethel Abeita and Assistant Deputy Secretary Abraham Haspel[], has
undergone a dramatic improvement”).

As for Plaintiffs’ assertion that “The Government’s Own Consultants State that Massive and
Un-quantifiable Amounts of Individual Indian Trust Records Have Been Destroyed Since the
Creation of the Trust,” this too is unsubstantiated. Plaintiffs’ Plan at 17. Plaintiffs base this broad
assertion on a highly selective reading of a Report® produced by one of Defendants’ consultants, in
which they isolate out of context various statements concerning incidents of document destruction.
Contrary to their claim that this Report reveals the destruction of massive amounts of IIM trust

records, the Report’s central thrust is that, while clear evidence of document destruction by Executive

¥ Ms. Abeita was appointed Acting Director of OTR on July 29, 2002 and became
Director on December 19, 2002. See Activity Report, Office of Trust Records at 3 (Dec. 2002),
attached to United States' Status Report to the Special Master of January 21, 2003.

#To be precise, and as Interior Defendants have previously observed, "[tJhe Report that
Plaintiffs term the 'Useless Papers Report' (EY0002325-EY0002455) is actually a compilation of
two separate Morgan and Angel reports . . . that was [mistakenly] produced to Plaintiffs as a
single report in the November 16, 2001 response to Plaintiffs' discovery request to Emst and
Young." See Defendants’ Opposition to Plaintiffs' February 15, 2002 Motion for Sanctions and a
Contempt Finding Pursuant to Fed. R. Civ. P. 56(g), at 17 (filed Mar. 1, 2002).
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Branch agencies exists, little evidence exists that the destroyed documents included IIM trust records.
See. e.g., EY0002332 (Ex. 16) (“[W]ithout documentation specifying that sundry Indian trust fund
records actually were destroyed by fire, or by other means associated with inadequate guardianship, or
by any involuntary instrument, one cannot be certain that such destruction took place.” (emphasis
added)); EY0002345 (“Although the historical record demonstrates diligence and regularity with
respect to destruction [pursuant to an 1889 act mandating destruction of “useless papers”], the
Executive Departments of the Federal government . . . were typically imprecise with regard to what
they were recommending for destruction.”); EY0002349 (“None of these reports [concerning
documents submitted for destruction] appears to have included Indian trust fund documents in general
and individual Indian moneys reports in particular.”); EY0002352 (stating that even after the passage
of a 1934 statute creating the National Archives and repealing the 1889 Useless Papers Act, “the
ensuing years produced little specificity with regard to items proffered for destruction”); EY0002361
(stating that the Bureau of Indian Affairs’ first records disposition schedule “specifically excluded
disposal of ‘Indian Service Special Disbursing Agent’ records or ‘originals’); EY0002363 (“[A]t
least by 1945 the GAO had developed instructions that would have prevented the destruction of
Indian trust records.™). : S , S
Plaintiffs’ assertion of wholesale destruction of {IM trust records is ultimately belied,
however, not only by their failure to establish that such destruction occurred, but more importantly,
by the simple fact that Interior Defendants have found sufficient records to commence the historical
accounting set forth in their Plan. Thus, the professional historians retained by Interior’s Office of
Historical Accounting (“OHTA”) to assist with [nterior Defendants’ efforts to provide accountings to
[iIM account holders are firmly of the view that there are sufficient 1IM records available for Interior

Defendants to undertake the accounting described in their Plan. According to Alan S. Newell, a
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professional historian with almost 30 years experience “working in federal Indian records, the volume
of relevant data that can be derived from existing historic federal documents supports the Department
of the Interior’s implementation of a plan to perform a historical accounting of IIM funds.” See

Declaration of Alan S. Newell (Ex. 3) 1 10; see also id. at § 7 (“A vast quantity of federal documents

(from the Bureau of Indian Affairs as well as from other agencies) is available in national and
regional repositories for use in performing a historical accounting of Individual Indian Money. To '
dismiss categorically these documents as incomplete, inaccurate and therefore of little or no value
would be a mistake.”). Likewise, Edward Angel, an historian with “twenty years of professional
research experience with Federal records relating to Native Americans” states that this experience
“leads me to support the implementation of the plan developed by OHTA to perform an historical
trust accounting as an approach that is based upon solid historical methodology, along with historical
research that is supported by skilled forensic procedures and accounting tools.” See Declaration of
Edward Angel (Ex. 2) § 17.

That sufficient IIM records exist to proceed with the historical accounting presented in
Interior Defendants’ Plan is the considered view, not only of the historians hired to assist OHTA, but
also of the forensic accountants who have been employed for this purpose. Thus, Robert L. Brunner,
a principal in KPMG LLP's Forensic practice, who has “worked on a number of projects and disputes
relating to trust administration . . . [in which] we were able to successfully reconstruct historical trust
account activity, and verify transactions back to available hard-copy records,” see Declaration of
Robert L. Brunner (Ex. 1) § 5, states that “[c]onsidered together, the existing electronic and hard copy
records appear to comprise a relatively complete history of the IIM Trust,” id, at 9 11. For this

reason, he concluded that *[t]here are sufficient electronic and paper records to expect that the overall
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approach proposed by Interior is feasible and will provide IIM beneficiaries with an accurate

statement of account.” Id. at ¥ 13.

CONCLUSION

We respectfully submit that the Court lacks authority to hold the Phase 1.5 trial for the
purpose of reviewing the Historical Accounting and Trust Management Plans and thereupon entering
injunctive relief. However, if the Court proceeds down this path, it is clear that Interior Defendants’
Historical Accounting Plan, unlike that of the Plaintiffs, describes an approach to trust reform that
comports with the Defendants' obligation to perform an accounting.

Accordingly, the Court should enter partial summary judgment that, as a matter of law,
Interior Defendants' Historical Accounting Plan describes an approach to trust reform that comports
with the Defendants' obligation to perform an accounting, and Plaintiffs' Plan does not. Dated:
January 31, 2003 Respectfully submitted,

ROBERT D. McCALLUM, JR.
Assistant Attorney General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KOHN

Director
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,
Plaintiffs,

(Case No. 1:96CV01285
(Judge Lamberth)

V.
GALE A. NORTON, Secretary of the Interior, et al.,

Defendants,

DEFENDANTS' STATEMENT OF MATERIAL FACTS AS TO WHICH
NO GENUINE ISSUE EXISTS FOR MOTION FOR PARTIAL SUMMARY
JUDGMENT THAT INTERIOR'S HISTORICAL ACCOUNTING PLAN
COMPORTS WITH THEIR OBLIGATION TO PERFORM AN ACCOUNTING

Pursuant to Local C.iviI Rule 7.1(h), Defendants submit the following Statement of
Matenal Facts as to Which No Genuine Issue Exists, with regard to Defendants’ Motion for -
Partial Surnmary Judgment That Interior's Historical Accounting Plan Comports With Their
Obligation to Perform an Accounting.

1. The Secretary of the Interior and the Assistant Secretary of Interior-Indian Affairs
("Interior Defendants") serve as trustee-delegates of the Federal Government with regard to the

administration of Individual Indian Money ("IIM") trust accounts. E.g., Cobell v. Norton, 240

F.3d 1081, 1086 (D.C. Cir. 2001).
2. By its Order filed September 17, 2002, this Court ordered "that the Interior
Defendants shall file with the Court and serve upon plaintiffs a plan for conducting a historical

accounting of the IIM trust accounts." Cobell v. Norton, 226 F. Supp. 2d 1, 162 (D.D.C. 2002).

3. On January 6, 2003, Interior Defendants filed with the Court their "Historical
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Accounting Plan for Individual Indian Money Accounts,” pursuant to the Court's September 17,
2002 Order. Interior Defendants' Plan asserts that, upon completion of the historical accounting,
they will be in a position to provide the holder of each IIM account covered by the Plan an
Historical Statement of Account detailing the account transaction history. See Interior
Defendants' Plan at I-1.

4, On January 6, 2003, Plaintiffs filed with the Court "Plaintiffs' Plan for
Determining Accurate Balances in the Individual Indian Trust." Plaintiffs’ Plan asserts that the
historical accounting, which Plaintiffs claim the United States owes to individual Indian trust
beneficiaries, is impossible. See Plaintiffs' Plan at 7.

Dated: January 31, 2003 Respectfully submitted,

ROBERT D. McCALLUM, JR.
Assistant Attorney General
STUART E. SCHIFFER

Deputy Assistant Attorney General
J. CHRISTOPHER KOHN
Director

()M}—TL_ LOw__

SANDRJ P. SPOONER
Deputy Director

D.C. Bar No. 261495

JOHN T. STEMPLEWICZ
Senior Trial Counsel

JOHN WARSHAWSKY
CYNTHIA L. ALEXANDER
AMALIA D. KESSLER
TIMOTHY E. CURLEY

Trial Attorneys

Commercial Litigation Branch
Civil Division

P.O. Box 875

Ben Franklin Station
Washington, D.C. 20044-0875
(202) 514-7194
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, gt al., )
)
Plaintiffs, }
)
V. ) Case No. 1:96CV (01285
) (Judge Lamberth)
GALE A. NORTON, Secretary of the Interior, gt al., )
)
Defendants. )
)
ORDER

This matter comes before the Court on Defendants’ Motion for Partial Summary
Judgment That Interior's Historical Accounting Plan Comports With Their Obligation to Perform
an Accounting. After considering that motion, any responses thereto, and the record of the case,
the Court finds that Defendants' motion for partial summary judgment should be, and hereby is,
GRANTED. It is further

ORDERED that the Court finds that Interior's Historical Accounting Plan comports with
Defendants' obligation to perform an accounting, and it is further

ORDERED that the Court finds that Plaintiffs' Plan for Determining Accurate Balances in
the Individual Indian Trust does not comport with Defendants' obligation to perform an

accounting.

SO ORDERED this __ dayof , 2003.

ROYCE C. LAMBERTH
United States District Judge
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CERTIFICATE OF SERVICE

I declare under penalty of perjury that, on January 31, 2003 I served the foregoing
Defendants’ Motion for Partial Summary Judgment That Interior’s Historical Accounting Plan
Comports with Their Obligation to Perform an Accounting and Supporting Memorandum of
Points and Authorities and Defendants’ Statement of Material Facts as to Which No Genuine
Issue Exists for Motion for Partial Summary Judgment That Interior’s Historical Accounting
Plan Comports with Their Obligation to Perform an Accounting by hand, in accordance with
their Agreement of January 31, 2003, upon:

Keith Harper, Esq. Dennis M Gingold, Esq.

Native American Rights Fund Mark Kester Brown, Esq.

1712 N Street, N.W. 1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20036-2976 Ninth Floor

(202) 822-0068 Washington, D.C. 20004

(202) 318-2372
by U.S. Mail upon:
Elliott Levitas, Esqg.

1100 Peachtree Street, Suite 2800
Atlanta, GA 30309-4530

First 25 pages by facsimile; a complete copy to be delivered by hand the moming of February 3,

2003 upon:

Alan L. Balaran, Esq.

Special Master

1717 Pennsylvania Avenue, N.W.
12th Floor

Washington, D.C. 20006

(202) 986-8477

and by Hand upon:

Joseph S. Kieffer, I
Special Master Monitor
420 7" Street, N.W.
Apartment 705
Washington, D.C. 20004

g/oi,/

Sean P. Schmergel
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al.,
Plamtiffs

Case No. 1:96CV01285
{Judge Lamberth)

V.
GALE NORTON, Secretary of the Interior, et al.,

Defendants.

Declaration of Robert L. Brunner

I, Robert L. Brunner being duly sworn, state as follows:

1. I am a Principal in KPMG LLP’s Forensic practice in San Francisco, California and
am the National Partner-in-Charge of the Firm’s Class Action / Complex Data
Services practice. I have Bachelor of Science degrees in mathematics, computer

science and management science from the University of California at San Diego.

2. I specialize in complex, data-intensive cases including class actions, government
investigations and bankruptcies. [ have extensive experience in the design and
implementation of complex financial, economic, transactional, and document / image
management systems. Iam an expert in the areas of transactional database design
and management, complex data modeling, claims management and administration

and document imaging systems.

3. Prior to joining KPMG in May 2002, I was a Partner in Andersen Worldwide
(“*‘Andersen”), where I led the Class Action Services and Complex Data Management
practices for the firm and the Financial Advisory Services practice in the Pacific
Northwest. I led the development of Andersen’s Electronic Data Discovery and

Legal Information Consulting Practice methodologies.

Defendants' Exhibit No.t
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I am a member of the American Records Management Association, Association of
Information and Image Management, and the American Society for Information

Science and Technology.

I have worked on a number of projects and disputes relating to trust administration
and the fiduciary duties of trustees. These engagements have included a review of
both corporate and private trust accounts in a commercial setting. In some of these
projects, the analyses have depended upon my team’s successful combination of
existing paper and electronic records. Many of these cases involved missing and / or
incomplete records. However, we were able to successfully reconstruct historical

trust account activity, and verify transactions back to available hard-copy records.

My team was retained by the Department of Justice (“Justice™) in December 1996 to
provide consultation services on the Cobell case. Since that time, I have served as a
Principal on the project. Since being retained by Justice, my team has undertaken a
variety of research projects. These projects involved the use of archival and other
records kept by the Office of the Special Trustee, the Bureau of Indian Affairs and

other federal agencies.

My team was retained by the Department of the Treasury (“Treasury™) in 1999. We
assisted Treasury with the extensive “Paragraph 19" search for records related to the
named plaintiffs in Cobell and their agreed upon predecessors in interest. This search
in¢cluded reviewing significant records in the National Archives dating from the 1800s
through the 1920s, as well as searching for more recent records from the Bureau of
Public Debt, Financial Management Service and other Offices and Bureaus in the
National Archives, Federal Records Centers and active sites. As a result, we are very

familiar with the document search process for these records.



10.

My team was retained by the Department of the Interior (“Interior™) in 1999 to assist
with the Paragraph 19 search and collection effort. We assisted Interior in planning
and conducting an extensive search for records that included searches of National
Archive facilities, Federal Records Centers, the Indian Trust Accounting Division
(Lanham, MD), Bureau of Indian Affairs Area and Agency offices, and other Bureaus
and Offices within Interior. Additionally, we assisted Interior with quality control
reviews of the financial records produced for Paragraph 19 through the Office of the
Special Trustee for American Indians, Office of Trust Records. Through our
involvement in the Treasury and Interior Paragraph 19 searches, we have developed a
gencral understanding of the nature, volume and availability of financial and realty

records available from the mid-1800s through the present.

Since the establishment of the Office of Historical Trust Accounting (“OHTA™) in
July 2001, we have assisted that agency in developing a plan for a historical
accounting. Specifically, we were retained to provide support for the development
and implementation of options for conducting a historical accounting of Individual
Indian Money (“IIM”) accounts. To date, we have assisted OHTA in preparing the
September 10, 2001 Blueprint for Developing the Comprehensive Historical
Accounting Plan for Individual Indian Money Accounts, the November 7, 2001
Report Identifying Preliminary Work for the Historical Accounting, the July 2, 2002
Report to Congress on the Historical Accounting of Individual Indian Money
Accounts and the January 6, 2003 Historical Accounting Plan for Individual Indian
Money Accounts Prepared for the U.S. District Court for the District of Columbia

(“Historical Accounting Plan”).

My team has performed extensive analyses on the electronically available Integrated
Records Management System, [IM data. We understand the nature and organization
of the data, how various types of transactions have been recorded and can be traced in
the data, and its relevance and potential usefulness to a historical accounting.

Additionally, we have received and performed preliminary assessments of Trust



11.

12.

13,

Funds Accounting System data. As a result of these analyses, we are familiar with

availability, limitations and nature of electronic data.

Considered together, the existing electronic and hard copy records appear to comprise
arelatively complete history of the [IM Trust. Hard copy records can be utilized to
verify the accuracy of the electronic ledgers, and realty and financial records can be
compared to determine if collected amounts were appropriately distributed to
beneficiaries. These comparisons will allow Interior to assure IIM beneficiaries that

the mformation provided is reasonably complete and accurate.

Massive amounts of paper and electronic records exist which relate directly to the
transactions in the IIM accounts. Public statements by Interior officials, and a review
of the records to date, confirm that not all records exist, and some gaps exist in the
information available. However, copies of records missing from one location
sometimes exist in other locations. Ignoring the voluminous records that exist and
relate directly to the transactions would be inconsistent with the objective of
performing an accounting based on the best available information about the

transactions.

I have reviewed OHTA s final Historical Accounting Plan. The high-level approach
outlined in the Historical Accounting Plan anticipates utilizing the available paper
and electronic records. The Historical Accounting Plan neither expects nor requires
that all documents be found. Additionally, Intertor has developed adaptive strategies
to take into account deficiencies in certain locations or timeframes. There are
sufficient electronic and paper records to expect that the overall approach proposed

by Interior is feasible and will provide [IM beneficiaries with an accurate statement of

account,



14. The estimated cost of executing the Plan proposed by Interior is significantly less
than the cost of the accounting approach set forth in the Report to Congress. This
lower cost, combined with the high number of transactions to be tested, make this a
reasonable approach to perform the historical accounting without sacrificing

reliability or confidence in the results,
[ declare under penalty of perjury that the foregoing is true and correct. Executed on January 30,

2003.

Robert L. Brunner




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
Plaintiffs, ) Case No. 1:96CV01285
V. ) Judge Lamberth
)
Gale Norton, Secretary of )
the Interior, et al., )
)
Defendant. )
)

DECLARATION OF EDWARD ANGEL

{, Edward Angel, Ph.D., declare that:

1. lam the managing partner of Morgan, Angel & Associates, L.L.C (Morgan
Angel), a consulting firm in Washington, DC established in 1981. Ireceived a
doctoral degree in American History from The George Washington University
in 1979. My business address is 1601 Connecticut Avenue, NW, Suite 600,
Washington, DC, 20009.

2. Morgan Angel is an historical and public policy research firm that specializes in
conducting research and preparing studies that analyze Federal policies toward
Native Americans, Federal natural resource policies, environmental issues, and

other topics in American History.

3. While working at Morgan Angel, I have taught courses in American History at
The George Washington University, Trinity College in Washington, DC, and
George Mason University. Among other topics, I have taught courses on

American Indian Pelicy, including research and readings seminars. [am an

l Defendants' Exhibit No.2
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active member of a number of professional historical organizations, including
the American Historical Association, the Western History Association, the

Society for Historians in the Federal Government, and other organizations.

Along with other members of Morgan Angel, I have researched and written
reports concerning Native American issues for the past twenty years. Among
other places, my research has been conducted at the National Archives of the
United States, including several regional branches; several Federal Records
Centers; the Office of Trust Records in Albuguerque, NM; the Indian Trust
Accounting Division of the General Services Administration; regional offices
and agencies of the Bureau of Indian Affairs; state and local historical societies
containing records relevant to Native Americans; and numerous libraries and
universities throughout the Nation. As a result of this research I have written
many reports on issues concerning Federal policies toward Native Americans,
including land, water, natural resource development, and historical accounting

18U€es.

The United States Department of Justice retained Morgan Angel to provide
historical research and consultation, as well as to prepare reports regarding the
above-captioned litigation. Among other draft reports submitted to the
Department of Justice, [ wrote a study entitled “*Audits of Individual Indian
Moneys: 1940 to 1990.” William A. Morgan, who is now retired from the firm,
wrote a study entitled “Disposition or Disposal? An Investigation iato the

Historical Disposition of Indian Trust Fund Records.”

In addition, in cooPeration with Historical Research Associates of Missoula,
MT, Morgan Angel has prepared a catalog of sources that have been examined
by the two firms and that would be available in performing an historical
accounting. For the most part, the sources reviewed and cited by Morgan
Angel in that catalog reflect paper documents from the pre-electronic (that is,

pre-1985) period.

1~

J PO P WA PO



10.

Since the establishment of the Office of Historical Trust Accounting (OHTA) in
July 2001, Morgan Angel also has assisted that agency. Primarily, Morgan
Angel has provided an historian’s perspective concerning the development of
an historical accounting plan and the location of potentially relevant documents.
Currently, Morgan Angel is under contract with OHTA to assist its efforts to

provide an accounting to individual Indian money account holders.

Based on my research as well as that of other staff members of Morgan Angel,
the Department of Justice has asked me to prepare a declaration concerning the
availability of historical documents that could be used in conjunction with

OHTA’s accounting for individual Indian moneys.

In the course of my research for the Cobell v. Norton litigation, as well as other

research pertaining to Indian affairs over the last twenty years, I have reviewed
records of the Bureau of Indian Affairs (BIA) found in Record Group 75 at the
National Archives in Washington, DC, numerous regional branches of the
National Archives, and Federal Records Centers. While reviewing those
records, I have found IIM ledgers; leases; audits; reports on timber, grazing, oil
and gas, mining, and other natural resources on Indian lands; reports on the
banking and investment of individual Indian moneys; vouchers, bills of
collection, annuity and per capita payment records, and other financial
documents from the nineteenth and twentieth centuries that could be used in an

historical accounting.

In the course of my research, I and other staff members of Morgan Angel under
my supervision and control have reviewed records of the General Accounting
Oftice, specifically Record Group 217, Records of Accounting Officers of the
Department of the Treasury. and Record Group 411, Records of the General
Accounting Office. These records contain documents relating to efforts to

settle Indian agents” accounts. Indian agents were required to submit financial

el
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documentation to support receipt and disbursement activities, for example
vouchers, original copies of leases, and statements of receipts and expenditures.
Such documents could be used in conducting an historical accounting for

individual Indian account holders.

In the course of my research, I and other staff members of Morgan Angel under
my supervision and control have reviewed the records of other Federal agencies
that maintained records concerning the financial affairs of Native Americans.
Among other agency records we have reviewed:

*  Records of the Office of the Secretary of the Interior (Record Group 48),
which contain documents concerning policies, rules, and regulations
affecting Individual Indian Moneys;

. Records of the Bureau of Public Debt (Record Group 53), which contain
documents regarding the investment of individual Indian moneys;

*  General Records of the Department of the Treasury (Record Group 56),
which contain files relating to the administration of individual Indian
MONeys;

*  Records of the United States Geological Survey (Record Group 57), which
document the administration of oil and gas leases on both tribal and
allotted lands;

d Records of the Comptroller of the Currency (Record Group 101), which
contain documents concerning banks that held individual Indian moneys;
and

. Records of the Financial Management Service {Record Group 425), which
contain documents concerning the investment of individual Indian

moneys in government securities.

The National Archives has published guides that provide descriptions of
records concerning the BIA and other Federal agencies involved in the
administration of Indian affairs. In this regard, the preeminent work for

research in Native American affairs is Edward E. Hill, compiler, Guide to

RPSTRA
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Records in the National Archives of the United States Relatine to American

Indians (Washington, DC: National Archives and Records Administration,
1981). This publication details the vast volume of records relating to Indian
affairs held by the National Archives. It has not, however, been updated since
1981 to include materials accessioned by the National Archives over the last

two decades.

In the course of my research, I and other staff members of Morgan Angel under
my supervision and control have examined records at the Office of Trust
Records (OTR) in Albuquerque, NM. Among other documents we have found
[IM ledgers; HIM posting and control records; leases; investment reports; per
capita payment data; journal vouchers, bills of collections, deposit tickets and
other financial records; contracts; audit reports; savings bond transactions;
disbursement data; interest posting data; royalty reports; and other documents
that could be used in an historical accounting to individual Indian account

holders.

In the course of my research, I have reviewed records at the Indian Trust
Accounting Division (ITAD) of the General Services Administration in
Lanham, MD. Although materials held by ITAD primarily relate to tribal
accountings, documents concerning individual Indians are interspersed in these
records. In this regard, I have seen leases; finance and trust records; audits;
correspondence; materials relating to receipts and disbursements to Native
Americans; vouchers; and other documents that could be used in an historical

accounting to individual Indian account holders.

In the course of my research, I have reviewed documents held by BIA regional
offices and agencies. It has been my experience that BIA regional oftices and
agencies hold the same types of financial records as are found at the National
Archives in Record Group 75, at the OTR in Albuquerque. and at ITAD.

Typically, however, these records are of more recent origin.

Ln
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The records cited above represent the types of documents historians use when
researching Federal issues relating to Native Americans. The volume of
records is enormous, though not complete. As William A. Morgan observed in
his study “Disposition or Disposal? An Investigation into the Historical
Dispostition of Indian Trust Fund Records,” Federal records have been lost,
destroyed in natural calamities, and destroyed under Federal Government
records retention policies. It should also be noted, however, that some of the
records Mr. Morgan discusses were duplicates of records retained by other

agencies.

Professional historians are rarely fortunate enough to have a complete historical
record for any topic of research; especially one with roots to 1887. My twenty
years of professional research experience with Federal records relating to
Native Americans leads me to support the implementation of the plan
developed by OHTA to perform an historical trust accounting as an approach
that is based upon solid historical methodology, along with historical research

that is supported by skilled forensic procedures and accounting tools.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on yjﬁ/tud&/uf jo, Foo 3

et L5

Edward Angel



ELOUISE PEPION COBELL, et al.,

GALE NORTON, Secretary of the Interior, et al.,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Plaintiffs

Case No. 1:96CV01285
(Judge Lamberth)

V.

Defendants.

R i L N N N )

Declaration of Alan S. Newell

Alan S. Newell declares as follows:

1.

I am President of, and a Senior Associate Historian with, Historical Research
Associates, Inc. (HRA).  have a Bachelor and a Master of Arts degree in American
History from the University of Montana. My business address is 125 Bank Street,
Fifth Floor, Missoula, Montana, 59802.

HRA s a historical consulting firm with offices located in Missoula, Montana and
Seattle, Washington. HRA historians and anthropologists specialize in researching
historical questions involving land and water use. Over the past 29 vears, HRA and I
have worked on a number of historical projects relating to Native American issues. [
have researched and prepared reports using federal documents for various federal
agencies, including the Bureau of Indian Affairs and the Department of Justice, state
agencies and a number of Indian tribes. Specifically, | have worked on a number of
research projects involving Native American resources (timber, water, coal, etc.).
During the mid 1970s and early 1980s, HRA prepared some of the first administrative
histories of timber use on various reservations for the Bureau of Indian Affairs. In
1986, I co-authored a history of the BIA s Division of Forestry for the Department of

the Interior.

1 Defendants' Exhibit No.3
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3. Iam a member of several of professional historical organizations, including the
Organization of American Historians, the American Society of Environmental
Historians and the National Council On Public History (NCPH). I regularly attend

and present papers at annual meeting and symposia offered by these organizations.

4. Iserved as an elected member of the Board of Directors of the NCPH from 1992-
1995. I served as the elected president of that national organization from 2000-2001. 1
also have served on the advisory board of the Center For the Rocky Mountain West, a
non-profit research institute that is affiliated with the University of Montana. I am an
Adjunct Professor in the Department of History at the University of Montana and

regularly teach a course in historical methods.

5. HRA was retained by the Department of Justice in December 1999 to provide
historical research and consultation services on the Cobell case. Since that time, I
have served as a co-manager and principal on that project. Since the establishment of
the Office of Historical Trust Accounting (OHTA) in July 2001, HRA also has
assisted that agency in developing a plan for historical accounting. HRA recently
signed a contract with OHTA to continue providing historical services in the coming

fiscal year.

6. Since being retained by the Department of Justice in December 1999, HRA has
undertaken a variety of research projects, including the preparation of overview
narratives of Indian resource leasing and contracting activity and a number of
individual case studies of resource use and [IM accounting. All of these projects
involved the use of archival and other records kept by the Bureau of Indian Affairs
and other federal agencies. The department also asked us to prepare a catalog of pre-
electronic (generally pre-1985) sources of information that could be useful in a
historical accounting. Based on my past work in federal Indian records and
specifically the work that | have undertaken for the United States since December
1999, the Department of Justice has asked me to provide a declaration relating to the

availability of trust-related historic documents.



7. A vast quantity of federal documents (from the Bureau of Indian Affairs as well as
from other agencies) is available in national and regional repositories for use in
performing a historical accounting of Individual Indian Money. To dismiss
categorically these documents as incomplete, inaccurate and therefore of little or no

value would be a mistake.

8. While acknowledging the difficulties with using historic federal Indian records and,
specifically, the gaps in the written financial record, a historical accounting must use
the available data to the fullest extent possible. Using these data, HRA developed 34
case studies of historical lease and contract activity. These studies, prepared for the
Department of Justice, include 47 volumes and encompass agricuttural, timber and
mineral activity on 21 sample reservations. To compile the case studies, HRA

collected and analyzed data from the following types of repositories and record

groups:

National Archives and Records Administration {(NARA) Repositories

[This agency, established in 1934, is comprised of three national
repositories (National Archives I and IT and the Washington National

Records Center) and 11 regional archive and records centers]

Records of The Bureau of Indian Affairs (RG 75)

Pre-1907 Records: These are available for the central office as Letters
Received and as letterpress books for individual agencies. They
contain reports, correspondence and other documents that may
reference leasing and contract activity or I[IM accounts.

Microfilm Series M1011: BIA Superintendents' Annual Narrative and
Statistical Reports, 1907-1938.

The Central Classified Files are available for the Central Office and
for each agency (1907-1969). They contain reports, correspondence,
leases, contracts and other documents that relate to gencral
administration and policy. Files of particular relevance to [IM issues
include:



Decimals 030-031 / 050-051 (Annual Reports)

Decimals 220-224 (finance and trust funds)

Decimal 301 (grazing)

Decimals 320-324 (leases, farming/grazing, oil/gas and minerals)
Decimals 330-332 (resource development)

Decimals 336-337 (oil/gas development)

Decimal 339 (timber)

Decimals 340-341(irrigation development)

Post-1969 Records: A large volume of records is available for the topics
listed above. These records are located in various federal records. Many
have or will be consolidated at the NARA repository at Lee's Summit.

Financial Records: The 1dentification of BIA financial records in NARA
repositories varies by repository, but they generally may be found under
the following kinds of record series: individual Indian bank account
records, Individual Indian Money (or Individual Indian Account) ledgers,
IIM abstracts, [IM registers, journal vouchers, schedules of transfer,
collection vouchers, bills for collection, schedules of collections, office (or
official) receipts, and special deposit ledgers.

United States Geological Survey (USGS), Conservation Division (RG 57)

Mission Control Files, Entry 370: This collection consists of over 500
boxes that include correspondence, memorandum reports, statistical tables
and summaries, and regulations. They relate to leasing Indian lands for oil,
gas, and coal mining, royalties accrued from Indian lands, and sale of
those lands.

Records of the Minerals Manasement Service (RG 473)

This record group also includes records of the former USGS Conservation
Division, which assisted in the administration of mineral leases on Indian
lands from 1925 to 1982. Pertinent documents include Royalty Reports
{monthly production reports from the mineral lessee to the USGS),
Royalty Statements (monthly statements of accounts from the USGS to the
lessee), and Remittance Letters (monthly statements to accompany checks
from USGS to BIA). These documents are found in numerous accessions
numbering from dozens to hundreds of boxes each, and are located
principally in the Federal Records Centers in Denver and Fort Worth.

9. The record groupings listed above contain the kinds of documents that historians

typically use when researching federal Indian issues. In undertaking research into



these and other documents (federal as well as non-federal) historians are rarely
fortunate enough to have a complete record. By training and experience, we are
accustomed to piecing together the factual basis for a historical occurrence from the

fragmentary evidence.

10. Based on almost 30 years as a professional historian working in federal Indian
records, the volume of relevant data that can be derived from existing historic federal
documents supports the Department of the Interior's implementation of a plan to

perform a historical accounting of IIM funds.

11. I declare under penalty of perjury that the foregoing is true and correct. Executed on

7 [date].

=

Alan S. Newell
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Scope and
Methodology

B-266127

To provide our observations on the results of the reconciliation and
certification efforts, we reviewed reconciliation and certification contracts
and issue papers,* contractor status reports and memoranda, and
prototype reconciliation report drafts. We met with Interior, Bia, and Office
of Management and Budget (oMg) officials, including BlA's Special
Assistant to the Deputy Commissioner of Indian Affairs for the
reconciliation project (Reconciliadon Project Manager), Interior’s Special
Trustee for American Indians, and representatives of the independent
accounting fums that 81 contracted with to perform the reconciliation
and certification to discuss our concerns about the reconciliation effort
and the certification contract. To obtain tribes’ views on the reconciliation
and certification efforts, we contacted representatives of the Intertribal
Monitoring Association (JTMa), which represents a number of tribal
account holders, and representatives of non-rmva member tribes, We
attended Bla’s February 1996 National Meeting in Albuquerque, New
Mexico, to observe Interior’s and Bla's presentation on the reconciliation
procedures, reports, and results and the tribes’ responses.

. We conducted our work between April 1995 and March 1996 at Bla's

headguarters in Washington, D.C., and its Office of Trust Funds
Manageraent in Albuquerque, New Mexico. Our work was performed in
accordance with generally accepted government auditing standards. We
requested comments on a draft of this report from the Interior
Department’s Special Trustee for American Indians. On April 2, 1996, we
received written comments from Bia's Reconciliation Project Manager.
These comments are discussed in the “Agency Comments and Our
Evaluatich” section of this report. While we are not reprinting these
comments, copies are available from Gao.

Reconciliation Results

Although BLs identified about 20,000 boxes of accounting documents and
lease records and spent about 5 years attempting to reconcile tribal trust
accounts, sufficient records were not available to fully reconcile the
accounts. For example, Bla's reconciliation contractor verified 218,631 of
tribes’ noninvestment receipt and disbursement transactions totaling

$15.3 billion, or 86 percent, of the §17.7 billion in transactions that were
recorded in the general ledger. However, due to missing records, the
contractor was not able to verify 32,901 of these transactions totaling

$2.4 billion {gross). In addition, Bls was not able to determine the total
amount of receipts and disbursements that should have been recorded and

‘In additon 10 contract mod:fcations, 1ssue papers were uwied o discuss and approve revisons fo
reconciliarion procedures as yrdoressen CIrCuUmstinces were encountered.

Page 4 GAQ/AIMD-86-63 Tribal Reconcilintion Results
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é;g_pendixl
Reconciliation Procedures and Results

The reconciliation effort was to cover reconstruction of trust fund account
activity, to the extent that records were available, using eight major
reconciliation procedures. Due to missing records, the lack of an audit
trail in BIA'S systems, and cost and tme constraints, not all reconciliation
procedures could be completed and some procedures were not performed
BIA's Teconciliation contractor performed reconciliation procedures for
fiscal years 1973 through 1992. To meet the requirement in the American
Indian Trust Fund Management Reform Act of 1994 that the reconciliation
reports include the results of reconciliations through September 30, 1886,
the reconciliation report packages provided to the tribes include the
results of reconciliations performed by BLA for fiscal years 1993 through
1995, The report packages also include the results of reconciliations that .
Bla performed between the investment system and the Finance System
! (general ledger) for 26 tribes. The following summary addresses the :

reconciliation procedures that were performed by the contractor and
those that could not be performed or were not completed.

The six major reconciliation procedures that were performed covered

‘ RECORC]IIBI]OII (1) transactions, (2) investment yields, (3) deposit lag times, (4) selected
Procedures systems, (B) special procedures for five tribes, and (6) lease receipts.
‘ Performed |
: Basic Transaction This segment of the reconciliasion included tracing 251,432 in total
! Reconciliations recorded noninvestment receipt and disbursement transactions® from the
. general ledger to source documents, such as deposit tickets, disbursemer
' reconciliation contractor reporte

'* vouchers, and journal vouchers. OTFM

that $15.3 billion, or 86 percent, of the total $17.7 billion in noninvestmen
' transactions for fiscal years 1973 through 1992 had been verified.
According to OTFM's Reconciliation Project Manager, noninvestment
transactions for 83 tribes were fully reconciled under this procedure and
for the transactions reconciled, Bl identified a probable error rate of ond

01 percent. Where errors were identified, adjustinents were proposed.

it Due to missing records, 32,901 of the noninvestment transactions totalin
$2.4 billion (gross) could not be reconciled. According to Intenior and T
I docwments, the $2.4 billion included the following transactions which

¢ could not be traced to supportng documentation:

pts and disbursementa from judgment awards and income from

IThese twnractions inciuded recel
ffeces, including grazing, trnber, fishing, and dghts ¢

land-use agreements collecied by various BlAc
way.

Page 16 GAO/AIMD.06-63 Tribal Reconcillation Res
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The Honorable Gale Norton = n
Department of the Interior g% @ 0
1849 C Street, NW zZZ . 3
Washington, DC 20240 ol M
5% 2 =
Dear Secretary Nortort: r;'”;_r- R e

o

On Tuly 2, 2002, the Assistant Secretary for Policy Management and Budgef,subm?ﬁcd
the Office of Historical Trust Accounting for the Department of the Interior’s Report o Congress
on the Historical Accounting of Individual Indian Money Accounts. The Committee
compliments the Department on its effort to develop a plan that meets the broad parameters
described by the Court. We are sure, however, that the Department recognizes that Congress will
necessarily determine the funding for any accounting, and we find the Report you presented

troubling in several areas,

Specifically, the Report detailed a plan for an accounting that would cost, in 2002
constant dollars, more than $2.4 billion and take ten years. The planis by its own admission, an
enormously complicated, complex, controversial, and costly inihative.

Given the length of time required to complete the broad accounting outlined in the
Report, as well as the costs associated with such an activity, which are likely to come at the
expense of other key Indian programs, we request that you promptly consider ways to reduce the
costs and the length of time necessary for an accounting. Clearly, any such accounting should be
sufficient to ensure beneficiaries of the trust that they can rely on their account balances.

The Report notes that the Department will encounter “gaps in documentation” during the
historical accounting, and that various options, including forensic accounting methods, can be
used to address such gaps. The Committee asks that before committing significant resources to
the broad approach described in the Report, the Department consider all available options

regarding the use of allernative accounting methods.

The Committee specificaily requests that the Department respond to this request withir

the next 15 days. o
Y

Sincercl

oY id 4~ 5% 2, Jpones & %W

L AMES V. HANSEN
v e f 330 Chairman
Defendants' Exhibit No.5
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Honorable Gale Norton
Secretary

Congress of the Wnited States
- Foust of Representatioes
Committee on Apprapriations
Aashington, B 205)5-6015

December 10, 2002

U.S. Department of the Interior

Washington, D.C. 20240

Dear Madam Secretary:

QAVD B DBEY, WISCONSN
JCHH P, MURTHA, PLNNSYLVAMIA

JN!! umwn HEW YORX
HO%A L DaLALRGO, CONNICTICUT
JAIIE P, MO, VIRGIAA

A letter from Lynn Scarlett, Assistant Secretary, Policy, Managernent and Budget, datggﬁeccg:bex‘ A,

2002, proposes a reprogramming to establish a2 new trust reform organizational structure withifj the
Indian Affairs and the Office of Special Trustee for American Indians. This new organizationdls

eau of .
tructure is

designed to help facilitate the various Tust reform activities that are needed to address the Secretary of the

Intertor’s trust responsibility.

Originally the Department of the Interior proposed to establish a new Bireau of Indian Triast Asset
Management. This proposal met with universal opposition frorm Indian coontry and facilitated a round of
extensive consultations with the Indian community, and the establishrnent of a tribal task forca whose mission
was to develop and evaluate various trust reform organizational options. After a comprehensive process of
informing the Indian community through exhaustive consultations, the Department has now proposed 2 new
trust reform.organizational structure and is seeking approval from the Committee for this reorganization. Itis ~
our understanding that for the mwost part this proposal is consistent with the comments received through the
consultation pretess and foni the tribal task force., While this organization will likely result in the need for
some additional resources the Dcpartment will seek these resources through the fiscal year 2004 hudget process.

‘We believe that the Department must get trust reform back on the right track. It is iroperative that the
Department prospectively address the long-standing trust problems. This means puttng in place the systems,
people, and training to allow the Secretary to meet her fiduciary responsibility. However, the Committee
rematns very concemed over the effect the Cobell v. Norton litigation is having on the Department’s ability to
marsha! the respurces that are needed for trust reform to be successful. We are particularly concerned about the
Department’s plan to allocate over $2.4 billion over ten years for an historical accounting. We remain |
convinced that such a process would not yield the desired results, but instead would simply drain resources
away from effectively implementing must reform.
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Honorable Gale Norton
December 11, 2002
Page 2

We believe that the process for trust reform needs to be changed, and that the Department needs to
take a thoughtful and measured approach in adopting trust reform policies. Therafore, we are approving
your reprogramming request. This approval is contingént upon the following requirements: senior policy
officials and staff brief the Committee on a quarterly basis on the status and accomplishmeats of each
component of the Department’s plan for implementing trust reform, with an emphasis on the development
of the new trust systems to replace the Trust Asset and Accounting Management System as well as data
cleanup, probate, and the status of the ongoing Litigation.

Sincerely,
Joe Skeen Norman D, Dicks
Chairman Rankdng Minority Member
Subcommittee on Interior Subcommittee on Interior

and Related Agencies and Related Agencies
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794 FIFTY-FIRST CONGRESS, Sess. II. Cm. 382, 383. 1891.

of the water works supplying the District of Columbia, or any part

thereof, and the operations of said company shall always be subject

to the control and direction, in this respect, of the Secretary of War,

and subject to the right of the Secretary of War, or other lawful

public authority, to interrupt the construction or use of said railway

whenever necessary for the protection or repair of such water works,

or in respect of any increase thereof or additions thereto, If in the

course of construction of said railw%g, or at any time thereafter, it

shail be deemed by the Secretary of War necessary for the better pro-

tection of such water pipes, fixtures, or apparatus, or for other water

piges, fixtures or apparatus that may be laid or applied, to raise or

otherwise fix or adjust any avenus, street, road, alley or public place

containing or to contain such pipes, or to otherwise adjust the sama

so as to produce absolute security for all such pipes and apparatus
2‘ , existing or to he laid or arranged at any point or points on or con-

Sit Necemary crangss figrious to the line of said railway, suche in e and other-
AN - md.“g‘m w%.z, or works, as shall be deemed necessary bgyeghe gr‘imy of War
ﬂi ey shall be made, done and performed by and at the expense of said
E ac ' railwag;ompany, and its successors and assigns, to the satisfaction
f of the Secretary of War; and the remainder of width of any avenue,

. street, alley, road, or other public place, at all such points or places,
Lit shall be raised, adjusted, repaved and put in condition, safe for all
¥ such pi%gs and apparatus, and in a manper satisfactory to the Secre-
20 tary of War, and in conformity to any order of the Secretary of War
i in the matter, and at the expense of said company, and ita successors

Other changen not ANd assigus. Wny structure, work in or change in the condition of
. lawtul any such avenue, street, road, alley or public place, not made in con-
formity with the provisicns in this act contained, shall be unlawfal

Amendment, sta Szc. 18, That Congress hereby reserves io itself the right at any

snd all times to alter, amend, or repeal this act.
Approved, February 28, 1891,

e

TR,
o b AT

Febrtary 38, [BI. CHAP. 383.— to amend and further extend the beneflts of the actap-
~———— proved February eighth, eightesn hundred and eighty-seven, entitled *An act to
- provide for the allotment of land in severalty o on the varlous reserva-

tions, and to extend thegrotecﬁauofthehﬂutthoUnitedmom the Indiana,
and for other purposea.

Be it enacted by Lthe Benale and House of Representalives of the

Allotoent of wed . [Tnited States of America in Congress assembled, That section_one

ot raervesoas, Of the act entitled “‘An act to provide for the allotment of lands in

sie. severalty to Indians on the various reservations, and to extend the

protecfgon of thel laws ofhthe United States andec{,hg‘ 'Il‘}en'itorieg %w;gr

Vol , the Indians, and for oiher purposes,” approv ebruary eighth,

od. " DI aDe0 eighteen hundred and ei htl;’-saven, be, and the same is hereby,
amended so as to read as {ollows:

“#Sge. 1. That in all cases where any tribe or band of Indians has
been, or shall hereafter be, located upon any reservation created for
their use, either by treaty stipulation or b{l virtue of an Act of
Congress or Executive order setting apart the same for their use,
the President of the United States be, and he hereby is, authorized.
whenever in his opinion any reservation, or any part therecf, of such
Indians is advantageous for agricultural or grazing purposes. to

To each locatsd I~ calise said reservation, or any part thereof, to be surveyed, or resur-
dah one-slgich of & yoved, if necessary, ard to allot to each Indian located thereon one-
Proviscs. eighth of a section of land: Provided, That in case there is not suf-
Aliotrmeat pro rata. ficient land in any of said reservations to allot lands to each individ-
o toat mdivmene ual in quantity as above provided the land in such reservation or
reservations shall be allotted to each individual pro rata, as near as

o e may be, according to legal subdivisions: Provided further, That

I . T G

(e} ]
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where the treaty or sct of Congress setting apart such reservation
provides for the allotment of lands in sevaralt{)to certain classes in
usantity in excess of that herein provided the President, in making
allotments upou such reservation, shall allot the land to each ind:-
vidual Indian of said classes belonging thereon in quantity as spec-
ified in such treaty or act, and to other [ndians belonging thereon in 7o other Indiana
quantity as herein provided: Provided further, That where existing Under extating
agreements or laws provide for allotments in accordance with the sFementsor lsws.
provisions of said act of February ei hth, eighteen hundred and Vol p.se.
eighty-seven, or in quantities substantially as therein provided, allot-
ments may be made in quantity as specified in this act, with the con-
;entdof the Indians, expressed 3:‘11 such én;?in?e:t ahi thrfhPtmi%ent, li]m S
is discretion, may uire: And provi urther, That when the otmenta
lands allotted, or &nﬁ% a} subdivision thereof, are only valuable for Snlpds fnfor grazieg
grazing purposes, such lands shall be allotted in double quantities.”
SEc. 2. That where allotments have been made in whole or in part
upon any reservation under the provisions of said act of February
eighth, eighteen hundred and eighty-seven, and the quantity of land
in such reservation is sufficient to give each member of the tribe
sighty acres, such allotments shall be revised and equalized under
the provisions of this act: Provided, That no allotment beretofore N existing
approved by the Secretary of the Interior shall be reduced in quan- P nead Jocmeat t0

tity.
gEC. 3. That whenever it shall be made to appear to the Secrotary Lessesbyfecrsary
of the Interior that, by reason of age or other disability, any allottee ing Allstssnts whore
under the provisions of said act, or any other act or treat{lcan not Aldttes disbled from
personally and with benefit to himself occupy or improve his allot- P
ment or any part thereof the same may be leased upon such terms,
. regulations and conditiona as ghall be prescribed by such Secretary, Terma ste
v for a term not exceeding § or farming or gruing, or ten
Eeara for mining purposss ided, That where lands are occupied  Awn
v Indians who have bought and paid for the same, and which lands :
are not needed for farming or agricultoral purposes, 8nd are NOt L. by Indias ‘
desired for individual allotments, the same may be leased by authop- Eunf N i8E :
ity of the Council speaking for snah Indians, for a pericd not to

exceod five ysars for grasing, or ten years for mining g:’rpoees in

such quantities and npon such terms and conditions &3 the agent in  Terme, ec.

charge of such reservation may recommend, subject to the approval
< a Secretary of the Interior.
____ SEC. 4. That'where any Indiasd éntitled to allotment under existing certais indians may
laws shall make settlement apon any surveyed or unsurveyed lands fiiesion of pub-
of the United Btates not otherwise appropriated, he or she shall ba
entitled, \lﬂ‘l: application to the 1 land office for the district in
which the lands are located, to have the same allotted to him or her
and o his or her children, in quantitiés and manner as provided in
the foregoing section of thisamending actfor Indiens residing upon
_reservations; and when sach settlement is made upon unsurveyed

lands the grant to such Indians shall be adjusted upon the survey of

the lands so as to conform thereto; und patents shall be issued 10 Patemtsto tame.
them for such lands in the manner and with the restrictions provided voLs p 3.

in the act to which this is an amendment. And the fees 10 WhiCh rees sobe paid rom
the officers of such local land office would have been entitled had the Tresmuy.

such lands been entered under the goneral laws for the disposition of

the public lands shall be paid to them from any moneys in the Treas.

ury of the United States not otherwise ap ropriabag? upon a state-

meént of anaccount in their behalf for such fees by the Commissioner

of the General Land Office, and a certification of such account to the

Secretary of the Treasury by the Secrstary of the Interior.

Sec. 5. That for the purpose of determining the descent of land $0 _Detormivaticnot der

the leirs of any deceased Indian under the provisions of the fifth' st «e

section of said act, whenever any male and female Indian shall have Vel ¥ p.3%
co-habited together as husbaad and wife according to the custom aad.

in certain cases to be
augmented.
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manner of Indian life the issue of such co-habitation shall be, for
the purpose aforesaid, taken and deemed to be the legitimate issue
of the Indians so living together, and every Indian child, otherwise
illegitimate, shall for such purpose be taken and deemed to be the
legitimate issue of the father of such child: Provided, That the pro-

" Cherokes Qutlet ™ visions of this act shall not be. held or construed as to a pI}r to the

lande excepiad,

lands commonly called and known as the * Cherokse Outlet” : And

Coctain Sect aad provided further, That no allotment of land3 shall be imate-er annui-

Foxes nxcepted.

“Pi:d.in; Hghta, ste.

F

Fobruary M, 1951,

Pubiie lands,
tons o wpply
ciencies in, schoa
lands,

47,

ties of money paid to any of the Sac and Fox of the Missouri Indiaas
Wwho were not enrotled as members of said tribe on January first,
. eighteen hundred and ninety ; but this shall not be held to impair
or otherwise affect the rights or equities of any person whose clsim
to membership in said tribe is now peading and ing investigated.
Approved, February 28, 1891.

CHAP. 384.-—An act to amend sections twenty-two hundred and seveng-ﬁve
and twenty-twe hundred and seventy-six of the Revised Statutes of the United
States providing for the selection of lands for educatiopal parpoees in lieu of those
appropriated for other purposes.

Be i enacted by the Senale and House of Represeniatives of the
. United States of "America in Congress nssembled, That sections

see- {Wenty-two hundred and seventy-five and twenty-two hundred and
woi seventy-six of the Revised Statutes of the Um'teg

State be amended
to read as follows:

R e B3 p ““BEC. 2275, Where settlements with a view to fpre-emption or home-

stead have been, or shall hereafter be made, before the survey of the

Settlecants, betors lands in the field, which are found to have besn made on sections
e st e, SiXteen or thirty-six, those sections shall be subject to the claims of
tlers' claims.

such settlers; and if such sections, or either of them, have been or
shall be granted, reserved, or pled for the use of schools or col-
leges in the State or Territory in which they lie, other lands of equal

Lien lands. where ACTEAZE Are here’hiy appropriated and granted, and may be selected
o

schaol lands thu
taksan,

by said State or Territory, in leu of such as may be thus taken by
pre-emption or homestead settlers, And other lands of equal acre-
age are also hereby appropriated and granted, and may be selected

Where school laads by said State or Territory where sections sixteen or thi y-Bix are

areotherwise
of.

Provisos

mineral land, or are included within any Indian, military, or other
reservation, or are ctherwise di:goaed of by the United States: Pro-
vided, Where any State is entitled to said sections sixteen and thirty-

Faiver of right to gix, or where satd sections are reserved to any Territory, notwith-

school lands by
tag teu lands.

cies of school
ete.

standing the same may be mineral land or embraced within'a military,
Indian, or other reservation, the selection of wuch lands in liew thersof
by said State or Territory shall be a waiver of its right to said sec-
tions. And other lands of equal acreage are also hereby appropristed

Fractionsl deficien- and granted. and mag‘ be celected by said State or Territory to coin-
ands, )

pensate deticiencies for school purposes, where sections sixteen or
thirty-six are fractional in quantity, or where one or both are want-
ing by reason of the township being fractional, or from any natural

(oooretary of Tatecor cause whatever.” And it shall be the duty of the Secretary of the
included mcertaig e LNteTiOr, Without awaiting the extension of the public surveys, to

ervaticns.

Limitation.

ascertain and determine, by protraction or otherwise, the number of
townships that will be included within such Indian, military, or
other reservations, and thereupon the State or Territory shall be
entitled to select indemnity lands to the extent of two sections for
each of said townships, in lieu of sections sixteen und thirtv-six
therein; but such selections may not be made within the boundaries
of said reservations: Provided, however, That nothing herein con-

jpuatioe remtoration tained shall prevent any State or Territory from awaiting the

of reservations to pub-

{ic domain, for sc
seCtions,

1 estinguishment of any sueh military, Indian. or other reservation
and the restoration of the lands therein embraced to the public

ok T
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H

SIXTY-FIRST CONGRESS. Sgss. I1. Cus. 429-431.
June 25, 1910,

CEAP. 420.—An Act To suthorize the building of bridges across ihe Saint Marys Ry

River, Georgia, and the Kootenai River, Idaho. )
[Publte, No. 31L.]

Be it enacted by the Senate and Houseof Representatives of the Onited
States of America in Congress assembled. That the Suint Marys and  Seint Marys River.
Kingsland Railroad Company, a corporation organized under the laws PE A A
of the State of Georgia, 14 hereby wuthorized to construct, maiotain, P ey briase:
and operate & bridge and approaches thereto across the Saint Marys '
River at a point suitable to the interests of navigation, at or near &

oint about one mile west of the town of Saint Marys, in the county
of Camden, in the State of Georgia, in accordance with the provisions
of the Act entitled

“An Act to regulate the construction of bridges
over navigable waters,” approved March twenty-third, nincteen hun-
dred and six. . :
Sgc. 2. That the Kootenai Valley Railway Corfpany, a corporation  ESiR NiTiey
organized under the laws of tho State of Washington, is hereby author- Raihay Company
d approaches thercto A Batry, ldako.

jzed to construct, maintain, and operates bridgean
acrossthe Kootenal Riverata point suitabloto the interestsof navigation

at or near Bonners Ferry, in the State of Idaho, in secordance with the
provisions of the Act entitled *“An Act to regulate the construction  Vol.34 p. 847
of bridges over navigable waters,” approve% March twenty-third,
pineteen hundred and six.
Sgc. 3. That the right to alter, amend, or repeal this Act is hereby
expressly reserved.
Approved, June 25, 1910

Vol. M, p.84.

Amendment,

. June 25, 1910
dike on [H.R. 26468.]

e
[Pubile, No. 812}

esentatives of the United otetia Slongh. 0
3 ough, Oreg.
al officers of Ol aiking dis-

State of trict may construct &
dike aCross,

P. 430.—An Act Toauthorize the construction and maintenance of a
Olalla Slough, Lincoln County, Oregon.

Beit enacted by the Senate and House aof B
States of America in Congress assembled, That the le
the Olaila diking district, organized under the laws of the
QOregon, be, andﬁ)ereby are, authorized to copstruct upon the founda-
tion already laid, and to maintain a dike across the Olalla Sleugh, in
Lincoln County, Oregon, with a Fte therein so constructed and
maintaived as to be readily opene and easily operated for the pur-
poses of navigatiou. Qaid gates may be closed for such time as to
prevent the overflowing b{) the tides of the lands above the dike under
regulations to be prescribed from time to time by the Secretary of ‘
War: Provided, however, That the work now existing shall not be Dy sl ol plans.

k be commenced until tﬁe plans there-

legalized nor shall any new wor
for have been filed with and approved by the Secretary of War and

Clesing gates.

Chief of Engineers. .
Sec. 2. Tga.t the right to alter, amend, or repeal this Act is hereby Amendment.
expressly reserved.
Approved, June 25, 1910.
—
CEAP. 431.—An Act To provide for determining the heira of decessed Indians, '{;‘{?ﬁ?gigﬂ
tor the leasing of allot- WW

for the dispesition and sale of allotments of deceased Indians,

ments, and for other purposes.

Be it enacted by the Senate and House of Regresentat'ives of the United - atior

States of Americe in Congress assembled, That when any Indian 0 meot

whom an allotment of land has been made, or ma, heresiier be made, | il te b of
dies before the expiration of the trust period and before the issuance

of  fee simple patent, without having made & will dis osing of said
allotment as hercinafter provided, the Secretary of the fnterior, upon
notice and hearing, under such rules as he may prescribe, shall ascer-
tain the legal heirs of such decedent, and his decision thereon shall be o of secre-

final and conclusive. If the Secrctary of tho Interior decides the tary of lutericr.
heir or heirs of such decedent competent 0 manage their own affairs,
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he shal] issue to such heir or heirs a patent in fee for the allotment
of such decedent; if he shall decide ope or more of the heirs to ba
incompetent, he may, in his discretion, cause such lands to be sold-
Provicfed, That if the Secretary of the Interior shall find that the landg
of the decedent are capable ofy partition to the advantage of the heirs,
© may cause the shares of guch g are competent, upon their etition,

Rules for ales,ote. {4 bg got aside and patents in fea to be issued to them therefor. A]f
sales of lands allotted to Indians authorized by this or any other Act

shell be made under such rules and regulations and upon such termg

Provisor.
Paztition,

roae ©f patenta fn p o Upon EB ment of the purchase price in full, the Secretary of

ceady PuOB ol pro- £ ch, land: Provided, That the proceeds of the sale of inherited

heir or heirs as may ha incompetent, as thejr Tespective interests shal
covpPetency certif. appear: Provided urther, That the Secretary of the Interior is hereby
authorized in his discretion to issye g certificate of competency, upon
application therefor, to any Indian, or in case of his'death, to his
heirs, to whom o patent in fee confaining restrictions on alienation
has been or may hereafter be issued, and such certificato shail have
the effect of removing the restrictions on alienation contained in such
Deposit ot Indian patent: Provided urther, That hereafter any United States Indian
funds 1n bani, agent, superintendent, or other disbursing sgent of the Indian Service
maydeposit Indian mone 8, Individual or tljli%al, coming into his hands
Indemnity bond.  ggq custodian, in such bank or banks as he Mmay select: Provided, That
the bank or banks so selected by him shal] first execute to the said
disbursing agent bond, with approved surety, in such amount as
heo funds to ba deposited, Such bonds shal)
rovel of the Secretary of the Interior.
h&mﬂt‘,;’;{ﬂ_‘“ * 8Ec.2. That any ﬂzdian of the age of twenty-one Years, or over, to
whom an allotment, of land has been op may hereafter ba made, shall
have the right, prior to the expiration of tge trust period and befora
the issue of a fee simple patent, to dispose of such allotment by will,.
In accordance with rules and repulations to be prescribed by the
Frovisor. required, S€Cretary of the Interiop: Prom'deg,“ i
" shall be valid or have any force or effect unless and until it shall
have been a proved by the Commissioner of Indian Affairs and the
Secretar ofp , i
two of this Act shal] not apply to the State of Oklahoma,
lotmana g chieustal g 3. That ib any case whero an Indian has an aliotment of
land, or any right, title, or interest in such an allotment, the Secre-
tary of the Interior, in his discretion, mg permit such Indian tg
surrender such allotment, or any right, title, or interest therein, by

Net applicable to
klahome,

Conditiona, Do allotment of Jand shall have been made; and thereupon the
Secretary of the Interior shall cause the estate so relin uished to he
allotted "to sych child or children subject to all eon itions which
attacked to it -before sych relinquishmant.

el st allot: gL 4. That any Indjag allotment held under g trust patent ma
be leased by the allottes for 5 eriod not to excend five years, sub-
ject to and i conformity with such rules and regulations as the
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Secretary of the Interior may prescribe, and the proceeds of any
~uch lease shall be peid to the gllottee or his heirs, or eXpey ed for
_his or their benefit, in the discretion of the Secretary of the Interior.
- 8eo. & That it shall be unlawful for any person to induce any
. Indian to execute any contract, deed, mortgage, or other instrument

%urporting to convey any land or any interest therein held by the
Ynited States in trust for such Indian, or t0 offer any such contract,
. deed, mort%age, or other instrument fot record in the office of any
' gecorder- O eeds. Any persol violating this provision shall be
Jeemed guilty of & misdemeanor, and upon conviction shall be pun-
ished by & fine nob exceeding five hundred dollars for the
offense, snd if convicted for & o .cond offense may be punished by &
fine not exceedi five pundred dollars or imprisonment not exceed-
ing one year, of bY both such fine and imprisonment, in the disere-
tion of the court: Provided, That this section chall not apply to eny
legse or other contract authorized by law to be made.

Sgo. 6. That section fifty of the Act entitied “ An Act to codify,
revise, and amend the penal laws of the United States,” approve
March fourth, nineteen undred and nine (Thirty-fifth Tnited States
Statutes at Large, paga one thonsand and ninety-ejght), i3 hereby
amended so as o read:

1(Spo. 50. Whoever chall unlawfully cut, of aid in unlawfully
cutting, oT <hall wantonly injure of destroy, ot procure to be wantonly
mjurea or destroged, any tree, growing, standing, of being upon 8ny
land of the Unite Gtates which, in pursusnce of law, has been reserve
or J)urchnsed by the United States for any public use, of 41pon DY
Indian reservation, OT lands belonging to of gecupied by &n tribe of
Tndians under the authority of the mted States, or 80Y Indian allot-
ment while the title to the game shall be held in trust by the Govern-
ment, or while the same shallremsaln inalienable by the allottee with-
out the consent of the United States, shall be fined not more than
five hundred dollars, of imprisoned not moro than one year, oF both.”

That section fifty-three of gaid Act is hereby smended so 88 t0 read:

“Qpe. 53. Whoever shall build s fire in or near any forest, timber,
or other inflammable material upon the public domain, 0T Gpon any
Indian reservation, of lands belonging to of occupied by any tribe of
Indians under the authority of the United States, oF upon sny Indian
allotment while the title fo the same ghall be held in trust blfr the
Government, ot while the same shall remain inalienable by the allotiee
without the copsent of the United States, shall, before leaving said
fire, totally extinguish the saIbe; and whoever shall fail to do so sha
. be fined not more than one thousand dollars, ot imprisoned not more

than one year, of both.” : S

Spo. 7. That the mature living and dead and down timber on
unallotted lands of an Tndian reservation TBY be sold under regu-
lations to be prescribej by the Secretar of the Interior, and the ?m—
ceeds from such gnles shall be used for the benefit of the Indians ofthe
reservation in guch manner 88 he mey direct: Provided, That this
section sball not apply to the States of Minnesota and Wisconsin.

Sgo. 8. That the timber on any Indian allotment held under a trust
or other patent contalning restrictions on alienations, mey be sold by
the allottee with the consent of the Secretary of the Interior and the
grocaeds thereof shall be paid to the allottee or dis osed of for his

encfit under regulations to be prescribed by the Decretary of the
Intertor. .

Ssc. 9. That scction three of the Act ontitled “An Act to provide
for the allotment of lands in severalty to Indians on the ¥&TIOUS reser-
vations, and to extend the protection of the 1nws of the United States
and the Territories over the Indisns, .and for other purposes,’ !

Induciog, conveY
ances by Indians ot
tlﬁm. jnterests unlew-

Punjshment for.

Proviso.
Excepton.

Timber depreda-
tiona,

Vaol. %, I 1098,
pmended.

‘Punishment fordep-
redations on reservas
tion or Indian lands,

Prust eliotments fge
cinded.

Punishment for not
extinguishing fires o0
redervationsor Indisn
lands.

vol. 8% P 1098,

amended.
Trust allotments in.
gladed. i

1ndian reservations.
Sules ol timber on
upoallotted dands in.

Proviso.
Exception.

gales of tlmber oo
truat allotmenta.

Lands in sevemlty
to Indians
vol, 24, I 389,
amended.
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REGULATIONS COVERING THUE LEASIRG OF
ALLOTTRD INDIAN LANDS FOR TARK}]NG
AND ORAZING PURPOSESB,

The policy of the Jovernment in the General Allotmant
Act wae to give gach [ndian a tract of land whieh he oculd
call hig own, in whian he would feel a perscnal interest,
and from the cultivation of which, by the labor of his own
hands, ne migut gain a subsistencs and at the same tims
agquire tne artms of civilization. To permit ths indise
eriuinate leasing of thess allotments would defeat the pur-
pose for which they were made,
' Appreeisting that there would be cames in waniech the
allottees could mot themselves make benefisial use of their
lands, and ahould thereforas Dbas p;raittu to leane their ine
dividual holdinga, the Congress has, at various times,
enaated legdslation authorizing the leasing of indiv idual
allotments., Ths purport of these laws--Agts of Pebruary 38,
1891 (26 Stat. L., 794); August 15, 1894 (28 stat, L., 308)%
June 7, 1897 (30 Stat. L., 85); May 31, 1900 (31 Stat. L.,
229}, and May 18, 1916 {Indian Appropriation Aet ¥iseal Year
1917, Public No, 80)--was that whensver it should be made
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te appear - to! the Seoretary of the Interior that by
reason of ‘8'; disability, or inadility, any alloites
gould not personally and with danefit to himeel? cocupy
or improve the nllotment or any part thereaf, the same
might be lsased under regulations to be presorided dy
the Department for not axcseding three years for qrasln(
purposss, nnd five years for farming, mining and business
purposes, |

The Aat of Mareh 3, 1909 (35 3tat. L., 783), permits
the leasing of lands allotted to Indians axcept to members
of the Five Civilized Tribes and QOsage Indians in Oklahoas
by the allottes for mining purposes for any térm of ysars
A8 may be deemsd advipable Wy the Secratary of the Interior.

The broudaest provision of law with rsupoot'ta laenaing
of allotted lands is that contained in Seotion 4 af tin
Aot of June 25, 1910 {38 Stat, L., 85E5):

That any Indian allstment of any Indisa
hold under a trust patent may be leased by the
nllottes for n period not to smoesd five vears,

fubject to and in oconformity with suoh rules and
rcgula}}onl &% the 3Jecretary of the Interior ray



umuucm AY THE NATIGNAL ARCHIVES

The reogulations presoridaed to govern the leasing of
allotted lands for mining purposes are printed in a sepa-
rate pazphlet whioch way be had on request,

As dut faw cases will arise wherein it is desirsble
to leass nllotted lands for business purposes, no spedial
Tegulations will be presorided to govern such loaliq.

The fors to be used should follow as slosely as asonditions
will warrant that preserided in comnection with farming and
grasing leases. Yo business leases should bs appreved un-
ti11 suthority therefor nas first deen ohtained from the
Cozmissioner of Indian Affairs.

Allottees should be encouraged to go upom thair al-
lotments and establish homes and work the lands either
themselves or by hired help rather thxn to depend fors
1ivelihood upon the small rentals redeived. Leasing should
be discouraged, bgt to govern cases in whigh it sesas to be
expedient ts make leasas, the regulations hereinafter set
forth ars prescribed to govern the leasing of nllotted
Indian lands for farming and grezing purposes only, and
are not appifonble to the Five Civilised Trides, allot-
ments within the Osnge Reservation, and asllotments under

the supervision of the Beneos Indian Bohool, all in Cklshoms.

P, P
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REGULATIONS,

1, A1l leasses shall be execused in gquadruplicate
on Form 5-180, ‘

3, T% io not intended that Indians shall lease their
allotments haeld under truat patents if they can maks bdene-
fioial use t'ersof, either personmally or hy héred help. In
considering who may leass, Superintendents sust take inte
consideration the question of whether tha sllottes ocannot per-
sonally ocoupy or improve his allotment or say part thereof
either by rsason of age, disability, inability, or being em-
ployed in some gainful occupation,

3. ARy Indian allottses who may be deemed By the Com=
missioner of Indlan Affairs $c have the requisite kmowledge,
experience and business oapaciiy to negotiate lease aontracts,
nay make thelr own contracts for lessing thelr lands and the
lands of their ain&r ehildren for farming and grasing purpcses,
and oolleot the rentals arising under such lesases, Thess
leases shall be made om Torm 5-180 and shall be subjeet only
to the appreval of the Buperintendem$, Applioations for thie
privilege shall be made om Form 5-1800

The privilege of leasing inherited lands under this

section shall be sxsroisned cnly when all the adult heirs
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have baen declared competent: Previded, That the inharited

interest of s miner shall Ve leased in mocordancs with

Jeotion 8 of these regulatians,

4. Indians not desmed competent to manage \hyii.ovn
affalre in this respect shall have their leases mndélin the
office of the Suparintendent or ether officer in ahakép,
and such offioexr shall negetinte and appreve such 1¢alih.
It must be understood, however, that lsases dovering nllct-
ments of adults shall be zade only with the consend of -uuh
adults unless the allottess are mentally lnconpctont. ‘Jhn
Superintendent or other effiger in oharge shall collect all
rentals arising under 1‘::0- negotinted by him and whsre
such rentals are payabls in oash, they shail de dcy;ylt-d
to the aredit of the lessors and paid out in aooogd#gao
with the regulations in forse regarding individual’ 1344“
noneys. -

5. As a gensrsl rule lesses for a money oonlﬂnarl-
tior alone shall be limited te n term of one year rcr graxe
ing purposes, mad to two years for farming er fnrliggﬁana
graaing, but where there is ather consideratien in ;A&Etiea

to =money, wuch as placing substantial improvesents on ﬁﬁt

.



REPHDOUCED AY THE NATIONAL ARCHIVE Y

land, leases may be made for two or thres YOurs, Xespese
tively, and in cases of an exceptional charagter, whers

the interests of the allottee will be advanced, leases xay
bs made for three years for grasing, and for five yeara fo
farming, when valuable improvements ares to be placed on the
premises. Provided, howevar, that leascs of allotted lmnds
whioch are arid but susceptible. of irrigation may be made

for a period nst sxcseding ten years, where valuable improve-

ments are to be erected in uddition te a money considaratien,

6. One of the prineipal purposes in making & lasase
on an Indian allotment should be to provide the land witk
sueh permanant improvements us will best serve the nseda
of tne allottes wnen occupying the land and schisving selfe
support tnrough its use, such as duildings, fences, wells,
reducing tne land to a proper state of cultivation, seeding
alfalfa, planting orehards, ete. Each lease shall provide
for some specific improvement unless the land has all the
improvewents which can be used beneficially and it ahull_
alsg provide for keeping up repairs to.improvemsenis, Lesases
on benalfl of allot{cel who c¢annot be expested to person-~
ally utilize the lande, such as marrisd women and thoss who
are mentally or physiocally incexpetent, shall provide for
such improvements only as will enhance or maintain the
oarket or rental value of the lands, Leases on benalf

of miners who will be expested to oocupy the lands later

-6- °
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4

should, if possible, de made to provide nll improvements
necesaary to a home dy the time the minor can he sxpeoted

to personally nesd them, Where s house i» to be bdulls,

and where the rental valus ie¢ sufficient tao permit, it shall
be of not less than thres rooas, with gooed foundation, well
constructed, paintad, ete. The lense shall provide fixed
dates when the several improrveents shall be complated,
which dates shall ba, when prasticadle, not lass than ane
yanr prior to its expiration, and in case of cne~yesr learses,
nt such dntes av will permit of prevanting recoval sl crops
or other property if such im necessary to enforoe the terms
of the lense., All lenses including improvements nes pari

of rental shall provide that such an;ovanent- shall be in-
apectsd by the Superintendont or a compeitent smployes whan

complated,

7. Leases of inherited lands in cases where ths
helirs have not besn officislly determined shall be made by
the Superintendent or athar offiger in oharge, and shall
as & rule b limited te psriods of cne year. The rentals
shall be dapaosited to the oredit of the estate of the de

censed allottes, and disbursed to the helrs after they

shall have heen offiolally detemmined.
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8, Lanses covering allotments of nonaresident In-

dians, of Indiane who are non compos mentis, and of minore

shall be made by the Superlhtondent in charge unless au-
thority has been granted to the parents or guardians to
leagse the minors' allotments. Leases of minors, however,
shall not extend beyond the date sush minors sttain their
majority. The age of majority shall Be daternined in age
oordance with the lsws of the state in which the mllotment
is situated. Leases made on bnhnlf of non-resident allot~

tees phall be for shert periode,.

9. Rvery nble-bodied male Indian to whos sn allot-
mont of 80 aores or more has béen aade, whether desmed
competent or not to manage his own leasing affairs, shall
reserve, as a ruie, 40 aares which will best serve his
needs for home and agriculturs) purposes as & homestaad
to be farmed and worked by himself, and this shall not be
leased for ={ther farming or grasing purposes, exaapt in
oase the sllottes earns his livelinood in some ether gainful
oaoupation. In case such nllotncn{ is less than 80 scres
there should bte reserved, ns a rule, one-half of the whole
amount, and in no case less than one=-fourth; the charaotsr

of the land and the ability of the allottee to utilize it

-8
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to ba takan inie agoount. Tuis rule shall apply to
fTounle allottess Wwho are heads of families and in whose
family 15 one ar more able=bodiad mandhars who gan properly

farm or othervise use the land,

10. As n rule no parscn, firm or corporation shall
be pesaitted to lcase ware than 540 acres of orxdinary agrie
aultural lands for farming purpeses, not to exacsed 1480
aores under {rrigstion, and not te exceed four full al-
lotments whers the lands must be farmsd under intensive
methods and are allotted in smocunts of not to exvesd ten
aores par individusl,

Thess maximum limits will not Ye strictly aprlied
where local conditions justify waiver of the rule, dut in
no gaes shall the rule bde walved exaept on authority pree
vioualy obtained from the Coummissionar of Indian Affaire.

e limitation i» made on the smount of land which
nay be leased by any one psceon, figm, or corporation fer
grazing purposes.

Leases for furming ovurposss are preferred to luases
for graszing purposes where the lande are at all fit for
farming.

I« P
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1l. YNe negotiation for s leass shall be entered
into mere than seven months prior te the date upon whioh
the lease is to Peccme opemtive, Yiolntion of this

regulation will subjoot the lease to disapproval,

12, Unless the rental {s paid in advance, all leases
made under these regulations ahsl)l de agacmpanied by a dond
guarantasing the paymant of nll rantes and the performange
of sll covenants snd agreements named in the imienture,
signed by two or more individual sureties er By a coryor;tc
surety authoriaed to aot a» sole surety on bonds runmning
to the United States. The form of bond is included in

the lsase form.

13, 1f the land to be leased onnnot de definitely
described by legal subdivisions or by metées and beunds,
the lease shall de nccompanied by diagram lndioaﬂng the

trast,

14, The lease and hond shall de executed in socorde

ange with the requirements indiocated on the forms with
neceseary attesting '1tn¢l|0|. and anoknawledged hefare the
guperintendent or other officser in charge of the land or

before an offiser muthorized tu administer omths.

=10~



I%ED AY THE NATIONA, ARCHIVES

15, Al)l parts of the sxesutaed lasse shall de filed
in the office of ths Supsrintandent in charge of the al-
lotaent within thirty days after exaegution. if found to
aonfors to the law wnd to these regulations, snd to he for
the beet interest of the lessor, the Supsrinisndent or
otger offiasr in sharge shall indigate cn the lease his
approval thersaf. It is not to be undaratood, however,
that 1% is mandatory upon the 3uparintendsnt or other of-
fioer to spprove the lease, 1f mnde By an allaottee
authorised to negotiate nhis own leases and collest thoA
reatals, one part ef the approved instrument shasll be
delivarsd to the lesser, ons part t5 the lessee, ons part
to the Indian Cffice, snd one part kept 1in the Agenoy files,
If the inatrument is negotiated in the (fflge of the
Superintendent and provides fer the payzent of ths rentals
to the Superintsndent, ocne part of the appreved lease
shall be delivered to the laceee, ons part retained in
the Agenay filer, and two parts forwarded to the Indian
Offioe, one of whigh will be transmittead te the Auditer,
and the pawds tortlri’l %o the Indisn Offioe shall be

scgompanied Yty & 1iadility card (Porm 5-398).

=lle
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Bpecial Provisions for Certain Rassrvations.

16. The Acat of May 31, 1900 (31 Atat. L., 348),
suthorises allottees on the Yakima HReservation, Washingtom,
te leass thelr unimproved lands for agrisultursl purposss
for not exceeding ten years under regulaticns ty bde pre-
saribed by the Searetary of the lnterior,

The Act of Mareh 1, 1997 (34 Biat, L., 1015, 1034},
authorizes the Indians on the Yort Belknap Reaervation,
in Kontana, to lease mllotted and tribal lands, not o
sxoeed 20,000 acres, for a tem notl exceeding ten years
for the oulture of sugar beets and other arops in rotation
under regulations to de presorided by the Bearetary of the
Interier.

The Act of April 39, 1908 (35 Stat. L., 70, 98], per-
mits the leasing ef allotted lands on the Uintan and
Unaompahgre Reservations, in Utal, susospiidlas to irriges-
Atxou. by the Searetary of the Interior under sush regulh-

tions as he may sstablish for not tc exceed ten ysars with

the consent of the allottes,
The ASt af April 30, 1908, also parmits the lemsing
of tridal ar nllotted lands on the Shoshone or Wind Rirver

«ll=
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Remservatisn, in ¥yoming, susceptible of irrigation, fer
not sxceeding twenty yesrs in the diseretion of the
Seorstary of the Interior, and under suah regulations
a5 ne may préscribe. Instruodtions have heratofore been
given the Superintendant regarding the leacsing of these
lands, which will remain in forse until specifisally re.
voked,

The Act of xay 18, 1916, aaking aporopriation for
tiie Indian Duresu for the fiacal year ending June 30,
1917 (Public Yo. 80), permits the leasing for a period
not exceeding ten yeara of allottsd lands whick are arid
but suscoeptible of irrigaticn where the allottee by reason
of old aga or other disxbility cannot personaliy eccupy
or improve ais slloetment or any portion thereof, This
provision of law should be administered under the foregeing
rules and oare should be axaroissd 1in making lasases undey

this Ast,

17. Ko léases shall be made for terms in eoxcess of
Tive years under the special laws oited in the preceding
segtion until prier authority therefor bas been obtainesd

from the Commissioner of Indian Affairs.

» a ~l3e
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The purposs of these regulations is to simplify
the requirements with rcaﬁcct to lesasing of Indian lands
for farming and grasing purposes, and all prior regula-

tions contirary heretp are hereby revoked,
@c}&\ C ()) Nast—

Asgintent Commisaioner,

APPROVED: JUL -1 1918
(sgd.) BU QWEENLY.

Asaistant Secratary.

\ _ —Tdw -
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Probates Segsion Two
Procedures and Process

Preparation and Submission - Data for Heirship Finding and Family Higtory

To meer the requirements of 43 CFR 4.210 the Superintendent {is
respongible for filing Form OHA-7, (Handout I) to the Administrative Law
Judge within 90 days after the death is reported.

Form OHA-7. The instructions for preparing Form OHA~7, Data for
Heirship Findings and Family History appear in Handout I,

In addition to Form OHA-7, information is also required concerning the
estate inventory. A format for this inventory appears in Handout I,

(At this point the instructor should review the instructions with the
class and as an exercise explain the importance of the information).

Inventory and Appraisal of the Estate. As the probate order serves to
identify the land interest passing to the heirs, an accurate inventory of
these lands 1s necessary. The accurate preparation of this inventory is
one of the most important tasks of the Realty staff. The inventory lists,
by tract number, the legal description and the share owned by the estate in
fractions and decimal equivalency and the estimated value of each sghare.
In those cases where the tribe 1g exercleing the option to purchage, value
based on appraisal ig used. The inventory may alsc list the money ir the
IIM account at the time of death.

As a respult of Section 207 of the Indian Land Consclidation Aet of
January 17, 1983, amended October 30, 1984 (25 U.S.C.A. 2206), g fractipnal
interest in any tract of trust or restricted land within a tribe's
reservation or jurisdiction will egcheat te such tribe, 1f the interest is
two percent or less of the total and 1s incapsble of earning $100 in any
one of the five one-year periods after the owner's death. Additional
provisions appear 1in Interim Instructions of January 25, 1985, See
Handout IV. (For the period from January 17, 1983, through October 29,
1984, other provisions appear in Interim Guildelines of March 2, 1983. See
Handout V.) At the time of this writing (September, 1985), the
constitutionality of Section 207 1e under question in federal court.

It 1s the responsibility of the Agency submitting the estate for
probate to make gure all inventories including interests at other
Tegservations are included in the initial submission.

Claims. Claims of creditors are allowed against the estate under
conditions outlined in 43 CFR 4.250-251. It is necessary to provide an
opportunity for such claims to be resolved if properly filed before the
cloge of the first probate hearing. The creditor cen submit the claims to
either the Agency or at the hearing. The Agency's role 1s often to examine
all such claime for form. In his role as Administrator the Superintendent
should evaluate such claims for accuracy. The Agency 1s to submit the
claine to the Administrative Law Judge. (Instructor sgshould refer to the
above referenced 43 CFR).

2-4
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1

Introduction, Scope,
and Purpose

In this volume. an attemnpt has been madc Lo gather a varicty of statistics
pertaining to American Indian groups in the United States. Topics such
as land holdings, population, migration, vital statistics, federal govern-
ment activity, health care and educatlion, occupations, and the usc
of natural resources were covered. It was the intention te providc in one
volume data relating to a variety of topics along with suggestions for
locating additional sources of dala and for further reading. It would be
impaossible to include in onc volume all of the available statistical data on
American Indians. Consequently, the data thal have been gathered will
be a beginning point for most invesligations; it is hoped that the
additionai sources and suggestions for further reading will enable the
reader to pursue topics on his or her own.

Historical statistics pertaining to American Indians present the invesli-
gator with a bewildering inconsistency. They are found in a variety of
locations and reflect differing units of measurement und categories of
analysis. Every effort was made to reduce inconsistencies and to give the
reader an idea of the shortcomings of the statistical data thal have been
included. Accuracy is always a serious problem with statistical data,
particularly with dsta pertaining to American Indian groups. In part, this
is because of cultural differences between the government officials and
others who gathered the data and the subjects of the data, the American
Indian people themselves. Beceuse of this cultural difference, those
responsible for gathering data—government agents, census enumerators,
and others—may not have known of the occurrence of events, or the
occurrence of events may have been hidden from them. In addition,
some of those responsible for gathering data had interests in distorting




NATIONS WITIHHN A NATION

the data to serve their own purposes. For example, Indian agents in the
nineteenth century had an interes: in appearing to be successful at
accomplishing the government's goals; some may have altered reports of
school attendance or “progress in civilization.” Contracts fur the
provision of goods were based upon the number of Indians located at any
specific agency; some agents exaggerated the number of Indians living at
the agency for that reason. For most of the spurces of data reported in
this book, various estimation procedures were used to fill in for
incomplete data. Every effort has been made to indicate the limitations
of the data. While providing any dats based on estimation or approxima-
tion may be questioned, my approach has been to try lo provide the best
available data with an indication of its shortcomings. As suggested by
Henry Dobyns in Native American Historical Demography, "one either
uses such data as may be available and learns something, however
inadequate, or abjures such data and learns nothing.'’t

Many readers will be struck by the relalive absence of statistical data
from the nineteenth century and the almost complete absence of data
from the eighteenth century and cuclier. This is not to suggest any
evaluation as to the importance of various historical periods. It is an
indication of the author's assessment of the quality of the availabie data.
Many series of nineteenth-century data were rejected because of
concerns about the accuracy of the available data. Even for those
nineteenth-century statistics that are used, particular caution must be
exercised. Statisfical data-gathering )rocedures, including the sophis.
tication of estimation procedures, as well as the gencral volume of
statistical production, increased entrmously during the twentieth
century in Indian affairs, as in many other arcas. Consequently, the
reader will discern in this compilalion o decided it toward twentielh.
century topics. The emphasis on the twentieth century is not cntirely
fortuitous, hawever. in recent years, twentieth-century Indian histary
has become an increasingly exciting and stimuiating field. In 1976, Vine
Deloria, Jr., called for increased avention by historians to Indian affairs
in the twentieth century. That call has been echoed by Francis Paul
Prucha and otkers, and today there is u large and grawing literature on
Indian affiars in the recent past.? Historians of the twentieth century will
need to make extensive use of statistical data, not only because it is more
readily available, but also because «f the increasing complexity of
events, the increasing mobility of ihe Indian population, and the
increasingly diverse environments of American Indians, who are found
today in urban areas. on reservations, and in lhe historic Indian areas of
Oklahoma and Alaska.

Major sources for the statistical data . ompiled herein include publica-
tions of the Bureau of the Censu- and publications of federal
government agencies such as the Bureas of Indian Affairs and the Indian
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problems are referred to hospitals in Coeur D'Alene. Students
attend the local public achool system.

Nez Perce Reservation

Federal raservotion

MNez Parca

A3 Nez Parca, Clearweter, ldcho, Lotah, and Lawis counties,
! ldcha

S Nez Perca Tribe of ldaho
PO. Box 305

Lapwai, Idehe

(204) 843-2253

Fax: B43-7354

: Total crea 750,000 acres

' Tribally owned 85,248

A; Allotted 438,298 oeras
Federal trust 36,950 oerus
Man-Indian 6464 752 acres

. Par copita incoma 36,102
High school groduam or higher 70.6%
Bachelor's degroa or higher education 07.1%

: Totel labar forca 743
Unemplaoyment rare 26.1%
On-reservation Indian pogulafion 1,595
Tota! raservation population 16,159

i Tribal enrallment 3.000

LOCATION AND LAND STATUS

The Nez Perce Regervation cavers approximately 750,000 acres in
north-central [daho and encompasses five ceunties. Several small
towrs are located within the boundaries of the reservation: Lapwai,
on the reservation’s western ed;ge, serves as the tripal headguarters
and is home to the largest population of tribal members. Kamiah, on
the reservation’s eastern boundary, contains the second highest
concentration of mbal members and provides secial services
through the Wa A"Yas Comununity Building. Other towns within the
reservanon, including Orofine, Kooskia, and Craigmen:, are
pradominantly non-Indian.

The Treaty of June 11, 1855 established a zeservaton of some 7.5
million acrus. However, the United States reduced the size of the
INez Parze Reservation to 730,000 acras in 1363 after the discovery of
gold in the region. Taday about twelve per cent of the land within
the reservation is owned by the Nez Perce Tribe or tibal membars.

oo ather Morth

) LLoandd o

L 3a”7) weas v be the oobe vy the Lo i
Expadinon i 1803, that the expedinnn applied fhus wem 2 the tribe
it oreud a2 thev did net traditenally practce nose plerting, Tha
Ser Ferce cail therselves "NG MO fu” meaning lterally “The
Pegple”

Fricr o the pud-10b cuntury the ez Derce ronmed

lumbia Basin prachcing a subsistense paizan based on

chrauglorut the

Kootenai - Nez Perce

allowed parties to venture eastward onto the Great Plains to hunt
buffalo.

Contact with the Lewis and Clark Expedifien in 1805 precipitatad an
era of increasing contact with Eurc-Americans. Duzing the early
19th centuxy, the Nez Parce were drawn into the economic orbit of
Britsh and American fur trade companies operating in the
Northwest. Aninflux of settiers in the mid-19th century touched off
fighting betwsen the United States Army and numercus
Northwestern tribes, including the Nex Perce. The Nez Perce signed
a treaty on June 11, 1355 which ceded several million acres to the
United States and set aside 7.5 million acres for the tribe as a
reservation. A second treaty signed in 1863 reduced the
reservation's gize to 750,000 acres. Several Nez Perca bands refused
ta sign this weaty, most notably Chief Joseph's Wallowa Valley band.
Another treaty in 1868, in tandem with the Dawes Severalty Act of
1837, lad to the allotment of the entire reservation and the eventual
loss of most tribal lands to non-Indians,

As with many other tribed, the Nez Perce have experienced a
cultural renajzeance during the past half century. A revival of
traditional arts and ¢rafts, dance, and religion has been ongowg
mince the 17403, Today, the Nez Perce are invoived in writing their
awn history and reviving the Nez Ferce language. The tribe
participates in the operaticn of the Mez Perce Cultura] Museum at
Spalding, Idazho where Nez Perce artisans sell cormhusk weaving,
jewelry, and cther crafis.

The tnbe currently operates several tribally ownad buginesses
including a tribal stare, Nez Perce Limestone Enterprise, and Nex
Perce Forese Products Enterprise, The Mez Perce Tribe is also
invalved in angoing asgotiations over Snake River water rights to
guarantee the future appropriation of water for on-reservation
agniculture.

GOVERMMENT

The Mez Prrce Trbal Executive Committee, 2 nine member bady
elected ar large, manages economic development, tzibal social
service programs, natural resources, and tribal investments.
Comunittee members serve three-year terms with elections
ceeurting annually.

The triba rgected the provisions of the Indian Reorganizaton Act of
1234, The current conatituion and bylaws were adopted on Apdl 2,
148

ECONOMY

AGRICULTURE AND LIVESTOCK

The tribe cultivates 37.63% acres of reservation land; wheat is the
major crep. Other ¢rops include barley. dry peas, lentls, canola,
bluegrass seed, alfaifa, and hay. The tribe also raises some cattle and
has an acuve program ta revive the Appaleasa horse braad.

ECOMDMIC DEVELOPMENT PROJECTS
Mer Perce Evpracs Tard Tare tribally swned conveniencef grocery
AR CHHS e plang ta ovpand ity larger comunerdial
| 3l Plaza i curventy under
dabn The miba is alse sorcideyng a
groposal ro estabhien a PET plashos cecyding plant on or near the

T

reservatnon

40203 acres of  tribally owned wmber land,  harvesting

wramwly 700 MEF arrwally on 2 suataned-vield basis. The

205 pemanly sampoded of mixed coniders. The Nez Perce




Nez Perce

Clearwater River

Forest Froducts Enterprise conducts harvesting, marketing, and
replantng of tribally ewned timber.

GAMING
The Mez Perce Tribe is currendy exploring the feasibility of gaming
fazil:nes on the reservation.

GOVERNMENT AS EMPLOYER

The tribe emplays 227 persens. Amang e federally admunstered
programs on the reservation are the Indian Health Service,
employing 23 persons: the Nez Parce National Park. emzloying 22
pereeng; and the Bureau of Indlan Affawrs, eniploying 51 persens.

MINING

Nez Perce Limestone Enterprise whelesales agricultural imestane
and pulp lime to local fernlizer and chenugal cemparues. The tribe
currently has a mining plan to improve efficiency at the Mission
Creek quarry, 1 high quality limestone depasis on the meaervanon,

TOURER ALD RECREATION

The tmhe Roases o evzand 5 mvolsment o the focal cmunsm 3

monal Furn, partaily

ncrratcn my

wcate] on ming! land, gk rar 26,000 visitozs g v Tha
mbe is provently developoig a brochure which wil) precent tribal

gigries about rock formations on rhe Snake, Clearwarer, and
Columma rmvars to tourasts and Wi seres 48 3 reservanon road mar
fer visitors, The e also olans ¢ cory, and

mgtel as part of the AhrWay Comuraraal B

The Mez Porce Fessrvation Les i the prosizoty of cevera! outdoar

2s
recreanionet aread mncludmpz Held's Canven, Clearvatar River

Clearwater National Forest. and the Nex Perce Natonal Forest. Five
Idaha state parks are also lacatad near the reservaticn.

TRANSPORTATION
The Nez Perce Limestone Enrerprise ucilizes aibally owned trucks
and centracted haulers

INFRASTRUCTURE :
US. Highways 12 and 55 run through the reservation. Commercial
sirlines serve Lewisten Alrport, located in Lewiston, Idaho (10 miles
east of the reservation). Several truck lines service the area via
Lewiston including United Parcel Service, Pony Exprags, Federal
Express. Quick Delivery, Broadway Package Service, and Viking,
Camas Prairie, Union Pacific, and Burlington Northern rallway
services are available in Lewnston. Several freight barge companies

operate out of the Port of Lewiston, including Lawiston Tidewater

Barge Lines, Brix Maritire, and Gem Chip Trading Company.

COMMUNITY FACIUTIES
Corgnunuty centers are lacated in Lapwar and Manuah, Elactricicy
w provided to the reservanon by Washingtan Water Fower and

: thra

Clearweater Power Mamral gas cervi

is awal

Wastungtor Watar Power Groundwater wells prownde watar to e
S I

reaerabion, The reservannn 19 servad by Us West Cormrengucanons

and Nordhveaar Comniunications

The [ndian Health Service operates chnws o Lapwai and Famiah
Hualth care s aise availuble at 3. foseph’s and Tr-State Hoseitals

o

in Lewrston Tnaddinen, there ame five public schools, 2 nnbal Head
Startprogram. and the Neg Porce Tohal Erolovmeant and Traren

Decarmeent on the raservaton,
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164 LAWE RELATING TO INDIAN AFFAIRS.
POBLIC ACTS OF THR srxrr—slszrz JONGRESS, FIRST BRSBION,
910

Iune 30, 1919, Crar. 4—An Act Making apprnprin.tiom for the curreant and contingent ex-
for fulfilllng treaty stipulations with

H. B 2480, penses of the Bureau of Iadian Affsirs,
i1 Stk b “arigus Indian tribes, ncd for other purpeses for the fiscal year ending June
80, 1920.

Be it enacted by fhe Senate and House of Representative of the United

w‘;::‘l;“mﬁgf‘““‘“‘ States of America in Congress aasembled, That the following sums be,
and they are bereby, appro&)riat.ed, out of any money in the Treasury

Dot otherwise appropriated, for the pu os¢ ‘of paymg the current

and contingent expenses of the Bureau o Indien Affn_u-s, for fulfilling

treaty stipulations with various Ipdian tribes, and in full compen-

gation for all offices and salaries which sre provided for herein for the

service of the fiscal year ending June 30, 1820, namely:

Mina reweestions SURVEYING AND ALLOTTING INDIAN RESERVATIONS
(REIMBURSABLE).

o irering, llotting For the surver, resurvey, classification, and allotment of lands in
Fia ve l3+ under the provisions of tha Act of February :‘5d 1887 (Twenty-

4 Gtar, 434, vol. 1, 2. BEVETA.
fourth Statutes at Large, page three hundred and eighty-eight),

entitled “ An Act to provide for the allotment of lands in severalty to

Rapaymest. Indians,” and under any other Act or Acts providing for the survey or
allotment of Indian lands, $10,000, to be repaid proportionally out of

Pracise. any Indian moneys held in trust or otherwise by tEm United States
e e e and available by [aw for such reimbursable purposes: Provided, Theat
"no part of gaid sum sball be used for the survey, resurvey, clasaifi-

cation, or allotment of any land in severalty on the public domain

to any Indisn, whether of the Neuvajo or other tribes, within the State

of New Mexico and the State of Arizona, who was not residing upon

the public domain prior to June 30, 1914.
Trrigeticn on reterva- )
IRRIGATION ON IN DIAI\;B%%SERVA’I‘ION S (REIMBURS-
¥ 3.

W\ tlooa,
£
£
Construollod, mals-
temance, std, of prab For the construction, repair, aud maintenance of irrigation systems,
) gud for purchase or rental of irrigation tools and appliances, water
rights, ditckes, and lands necessary for irrigation purposes for Indisn
reservations and allotments; for operation of irrfjgation systems or
. appurtenances thereto, when no other funds ere appliceble or avail-
ahle for the purpose; for drainege and protection of irrigable lands
G from damags by ficods or loss of water rights, upen the Indian irri-
Alotmecss to a» EBEIOT projects named belaw:
tricta Irmgation district one: Saand Creek and Agency projecta, Klamath

Reservation, $20,000; Raund Valley Reservation, Californis, $2,000;
Colville Reservation, $10,000; Total, $32,000.
Irrigation district two! Moapa River, $1,200; Shivwits, $1,200;
Wallter River, $3,600; Western Shoshone, $5,000; totel, $15,800.
Irrigation district three: Tongue River, Montana, $2,000.
Irrigation district four: Agua Caliente Reservation, $3,000; Ak
Chin, Mericopa Reservation, $3,200; Big Pine Reservation, $3,500;
Grindstone Creek Reservation, $1,300; La Jolla Reservation, $5,000;
Martinez pumping plsnt, $2.000; Morengo Reservation, $1,600;
Owens Valley Keservation, $1,000; Palg Reservation, $4,500; Rincen
Reservation, $3.000; miscellaneous projecta, 87,600; total, $36,700.
Irrigation distriet five; Seuthern Ute Reaervation, Fine Raver
project, $3,000; Jap Juen Reservation, $20,000; New Mexizo Pueblos,
211,000; Zuni Reservation, 818,200; Navajo and Hopi miscellsneous
—_— projects, including Tes-nos-pos, Moencopi Waeh, Captaiz Tom Wash,
R and Red Lake, $18,200; total, $75,400;
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208 LAWS RELATING TO INDIAN AFFAIRS.

Jrorme gaats, we, no additional mames shall be added to said rolls: Provided, That
3 Bat, 0. 109, Bothing herein shall be cobstrued to repesl the grants of land made
Yol 3, B by the Act of March 1, 1807, to religious institutions and to the State
of Montana for achool purposes, nor repeal the suthority of the
Secretary of the Interior to dispose of any land within said reserva-
tion suitable for town-site gglrposes. as provided by that Act: Pro-
o lndematty pided, That the State of Montans in making indemnjt school
) selections shall ba confined to nonmineral snd nonirrigable lands:
Division ol reesipte.  Propided further, That the provisiona of the Act of March 1, 1907,
which require a division of the funds reccived frum the sale of the
foton surplus lands immediately upon the date of the approval of the
Loy ioniceed ™ allotments of land are hereby repealed: Provided further, That the
1ands within said reservation, whether.allottad, una.llottcé, reserved,
get agida for town-site purposes, granted to the State of Montana
for school purposes, or otherwise disposed of, shall be subject ta all
the laws of the United States prohibiting the introduction of in-
toxicants into tbe Indian country until otherwise provided by Con-
micarutlon ot Al orags: Prosided further, That any and all minerals, including coal, oil,
and ges, are hereby reserved for the benefit of the Blackfeet Tribe
of Indians until Congress shall otherwise direct, and patents here-
after issued shall contain a reservation sccordingly: Pronded, That
Leawa permitted.  the lands containing said minerals may be leased under such rules
and regulations and upon such terms and conditions as the Sec-
otz patencs for k- ot of the Interior may prescribe: 4nd provided further, That
allotments herein provided for shall bs made under such rules and
regulations as the said Secretary may prescribe, and trust patents
shall be issued therefor as provided by the aforesaid Act of March

1, 1997, except as to the homestead hersinbefore mentioned.

Nabeaskn. NEBRASKA.

Genos 3chioal.

See. 11. For support and education of four hundred Indisn pupils
st the Indian school st Genoa, Nebrasks, including pay of superin-
tendent, $82,000; for general repairs and improvements, $19,000; in

Fract, o all, $92,000: Provided, That the $2,400 end the $3,000 appropriated
Ewsopropeation. by the Acts of March 2, 1917 (Thirty-ninth Statutes at Large, page
10 6rar, i74, axtm 120, 9800, and May 23, 1918 (Fortieth 3tatutes at Large, page 374), for
purchase end erection of a steel water tank are hereby reappropriated.

Morada. NEVADA.
dar e e ol I3 gl 19 For support and civitization of Indians in Nevada, includ-

in%pay of employess, $15,500.

Camon Clty Bebool. or support and education of three hundred end fifty Indian
pupis at the Indian school at Carson City, Nevsda, including pay
of superintendent, $75,750; for general repairs and improvements,
$10,000; for enlarging and improving sewerage system, 38,000; for
enlarging and improving irrigation system and placing additional

land under cultivation, $5,000; in all, $98,750.

qrrumid Lake Res  Por maintenance and operation of the irrigstion systern on the

Igatien w=tes. Pyrymid Lake Recervation, Nevada, $5,400, reimbursable from eny
furds of the Indians of this reservation now or hersafter avalable,

Foer Afwzico. NEW MEXICO.
Abaquarius Schosl - Qpe 13, For support and educsation of four hundred and fity
Indian pupils at the Indian school at Albuquerque, New Mexica, and
for pay of superintendent, $92,250; far general repuirs and improve-
ments, $10,000; in all, $102 250,

v
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Dac-02-02 06:0) From=THE LAW OFFiCE OF ALAN BALARAN
Law Ossnen
ALAN L. BAI.ARAN, PLL.C. 1717 PENNSYLVANIA AVE.. N.Y

TWELFTH FLOOR
WASHINGTON, 13.C, 20006
TELEPHONE (202) 4656-5010
FAX (200 986-8477
E-MAIL abalarani@eroh com

ADMITTED 5 DO AND MDD

December 2, 2002

ViA FACSIMILE

Amalia Kessler

UNITED STATES DEPARTMENT OF JUSTICE
Civil Division

Commercial Litigation Branch

P.0. Box 875

Ben Franklin Station

Washington, DC 20044-0875

RE:  Cobell v. Norton Civil Action No. 96-1285
Records Movement

Dear Ms. Kessler:

This is 1n responsa 1o your lewter dated November 27, 2002 wherein you memorizlized our
“agreement” 10 modify the current (reeze on the movement of records within the agency. Irust
preliminarily note that, while we did discuss a pilot program thar would aliow the agency io
begin the movement of “inactive” records, I am without authority 1o unilaterally “agree” to any
praposal without the consent of all parties. [ ¢an, however, in accordance with my order of
reference, monitor the movement of trust records and review any plans by the agancy that may
impact those records. Afier reviewing vour proposed plan, | believe that the record in this case
amply supports both the need 1o move “inactive” records as well as the need to supervise thar

MOVEeIMent.

As you are aware, in Apnil 2002, 1t was brought 10 the Court’s attention that senior
officiajs at the Office of the Specia) Trustee and the Office of Trust Records (“OTR™) were
planning to move 32,000 boxes of Indian nust records from Albuquerque, New Mexico 1o a
Federal Rzcords Center in Lece's Summit, Missouri without rezard for the conseguences, See
Emergency Report of the Special Master Regarding Defendant’s Proposed Relocation of
Records ta the Lee’s Summit Federa! Records Center. Notwithstanding the blawant attempt by
Interior’s most senior nust officials to orchestrate such a move without henefit of consuliation,
the Court denied plaintiffs’ moticn for a preliminary injunction because it was “sutisfied that the
Sproin! Master can closcly monitor the defendants” activities and seek further action by the Court
iritis needed on an interim basis, until resolution of the pending contempr and receivership
1ssuzs.” Court Opinion (May 17, 2002) at 2. The Cowt’s decision was, 10 a grear degree,

emmrene

iTomed about retention and preservancn of wust records, and that the Special Master will have
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every apportunity to resolve concems prior to the Departmant taking any irreversible actions.”

Id. arl.

Much has changed since the events that led o the May 17, 2002 Cpinion. OTR, under
the teadership of Acting Director Ethel Abeita and Assistant Deputy Secretary Abraham Haspell,
has undergone a dramatic improvement and is focused for the first time on serving the needs of
the individual beneficiaries whose trust Jegacy hinaes on the accuracy of the information
contained in the records in issue. OTR is, however, only one organization and Ms. Abeita and
Mr. Haspe!l can assume only so many responsibilities. While it is not disputed that a freexe on
the movement of records can adversely impact the very beneficiaries it was meant 1o assist, these
two individuals can not realistically oversee an agency that historically has linle difficulty
ignering dircctives from the Court = much [ess those from senior officiale. One glaring example
of such recalcitrance was the June 12, 2002 draft memorandum generated by the former OTR
Acting Director who defiantly stated that she would sanction the movement of records withou
prior approval. '

I is therefore imperative that I act in strict accordance with the Court’s May 17, 2002
directive and “continue to monitor closely this matter 1o ensure thar alf trust records are preserved
and protected, as this Court ordered in 1996." Court Order {May 17, 2002) at 2. 1 baliave your
proposed plan is in keeping with the spirit of that Order and [ will recommend that it be
implemented with the caveat that it include no sunsct provision. Whils it s anticipated rthat the
proposed plan serve a5 a “pilot” program, it would be premature w© yield respansibility within
such a short time period. A more prudent course of action would be that, at the end of two
menths, counsel for both parties and I review the agency’s efforts and decide whether to reduce,
eliminate or maintain oversight over the movement of records.

Thank vou.

Sincerely,

Lﬁ{l;n ~Balaran

SPECIAL MASTER

ec: Dennis Gingold, Esq.
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Disposition or Disposai?

An Investigation into the Historical Disposition
of
Indian Trust Fund Records

I. Introduction.

On Seplember 3, 1999, William Morgan and Edward Angel met with government
atiomeys 10 discuss how Morgan, Angel and Associates could assist in defending the
United States in Eloise Pepion Cobell, et al. v. Bruce Babbiti, et al., 2 case conceming
allegations of mismanagement of American Indian trust funds. Government attorneys
subsequently asked Morgan Angel to prepare a three-part cxamination of the following
topics:

{1} the history of Individual Indian Money (1IM) Accounts;

(2} the history of Federal audits and investigations of the IIM system; and

(3) the history of destruction of “Useless Papers” of the Federal government.

A contract addressing these mallers was approved by the Department of Justice on
November 12, 1999. The first two matiers of govemnment concern are the subject of a
separate report by Dr. Edward Angel. The matter of “uscless papers,” a term fabricated
by Congress in 1883 10 describe documents having neither perinanent value nor historic
inte.fcs!, will be discussed herein. This discussion is pursuant to Paragraph 19 of the First
Order for the Production of Information filed November 27, 1996, by the United States

District Court for the District of Columbia. This Order called for the production of

all documents, records, and tangible things which embody, relate to, or refer to
the IIM zccounts of the five named plaintiffs or their predecessors in interest.

314/009:39 AM
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The Morgan Angel investigation inlo this matter included the examination of records in
several repositories in the Washington, DC area, including the foliowing:

» The Library of Congress

The Martin Luther King Memorial Library

« The Historical Society of the District of Columbia

« the Department of lnterior Natnral Resources Library and Law Library

« the Department of the Treasury Library

. the General Accounting Office Law Library and Technical Library

+ the National Archives: Records of the
« Bureau of Accounts, Department of the Treasury (in progress)
« General Records of the Depariment of the Treasury

Accounting Officers of the Department of the Treasury

+ Treasurer of the United Stalcs

« General Accounting Office (in progress)

United States Senate

United States House of Representatives

Joimt Committees of Congress

Office of the Secretary of the Interior

Bureau of Indian Affairs (in progress)

. National Archives and Records Administration

]

*

As of Februacy 15. 2000, this examination is incomplete.

In order to examine the historical record for information relating to the destruction
of “useless papers,” il is helpful first to understand the manner in which the papers of the
United States have been stored since the beginning of the Republic, that is, how records
have been treated, the conditions and quality of their storage, and how the govemnment
has determined when papers become useless. This study, therefore, Jooks at both record
keeping and record destruction, particularly io those agencies directly responsible for the
administration of HM accounts. The reader shouid be warned, however, that ihcm 15
ambignity in certain terms selected by the government 10 describe the records process.
The 1orm “disposition” refers 1o the retirernent of files to a Federal Records Center, of t0
any facility other than the originating agency. The term “disposal” refers to the

elimination of records by destruction. From time to time the terms have been used

3/14/009:39 AM
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interchangeably. A request for authority to “dispose” of records generally means that an

agency has concluded that the records are of no further value and should be destroyed.'

II.  The Federal Government and Historical Record Keeping.

The creation. collection, and storage of documents by the executive departments
of the Federal government has been a subject of varying interest since the founding of the
Republic. The First Continental Congress decided at its first meeting in 1774 that it
would be necessary 1o preserve the records of its debates and deeds and proceeded to
produce what would be 490 bound volumes, that is, the archives of the United States
from 1774 to 1789.2 Thomas Jefferson was one who believed in preserving the
docurnentary heritage of the United States. In the early years Jefferson wrote:

Time and accident are committing daily havoc en the originals deposited in our

public offices: the late war has done the work of centurics in this business: the lost

cannot be recovered: but let us save what remains; not by vaults and locks, which
fence them from the public eye .. . but by such a multiplication of Copies as shall
place them beyond the reach of accident”

In 1810 a Congressional Comnﬂltee concerned with the “Ancient Public Records
and Archives of the United States™ reported that records were “in a state of great disorder
and exposure; and in a situation neither safe nor convenient nor honorable to the nation.”

Legislation was drafted and the Archives Act of April 28, 1810 approprated funds for the

construction of “as many fireproof rooms as shall be sufficient for the convenient deposit

’MU 5.C, cha;xas29nn633 [MA-ISS]I.

’Jeffasonnquoledmﬂ G. Jones, The Reco 2 =
with an introduction by W, C. Grover (New York Al.hl:neum, 1969). al4 {MA~335}

3/14/009:39 AM
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of all the public papers and records of the United States, belonging to, or in the custody
of the state, war, or navy departments.”™

By mid-century, however, there was not a program {0 prescrve the nationai
documnentary heritage, but there was a legislative inclination to guarantee that there
would be increasing accumvlations of paper among the governmental departments,
Section 4 of the act of February 26, 1853 made it a felony 10

wilfully [sic] and knowingly destroy, or alternpt to destroy . . . any record, paper

or proceeding of a court of justice . .. or any paper or decument or record filed or

deposited in any public office. . ..

A person who violated that statute would be

deemed guilty of felony, and on conviction in any court of the United States . . .
shall pay a fine not exceeding two thousand doliars, or suffer imprisonment in 2
penitentiary not exceeding three years, or both. . ..

Section 5 of the same statute made it a felony for an official to
fraudulently take away, or withdraw, or destroy any such record, document,
paper, or proceeding filed in his office or deposited with him, or in his custody,
{whereupon he} shall be deemed guilty of felony, and on conviction in any court
of the United States . . . shall pay a fine not exceeding two thousand dollars, or
suffer imprisonment in a penitentiary not exceeding three years, of both. ...}
‘Through the nineteenth century several state govemmeats established public
archives but the United States was essentially silent regarding the matter. Fires m 1814,
1833, 1877, and at other times resulted in the destruction of valuable public records. In
1846, for cxample, a fireproof building was considered “extremely urgent” for the War

and Navy Departments because “the most valuable documents are now deposited in

* . G. Jones, The Records of a Nation, op. ¢it., at 5 and First Annual Report of the Archivist. op. cit., at 2.
The act passed is a1 2 Stat. 589 (1810). The building Lo house the documents wat already construcied and
occupied the site of the present-day Old Excentive Office Building.

3 10 5it 170 (1853) [MA-336). Under this statote = person convicted of bribing a member of Congress
would also reccive no more than three years in a pénitentiary.

3/147009:39 AM
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several private buildings, which have repeatedly been on fire.”® The 1877 fire in the
Department of the Interior building was so ruinous that in his annual messages to
Congress in 1877, 1878, and 1879, President Rutherford B. Hayes requested that
Congress address the problem and appropriate $200,000 for a “cheap building ... as a
hall of records . . . perfectly fireproof. . . > A commission established by the President
concluded that the Second Auditor's Office, the unit responsible for Indian accounts from
1819 to 1894, occupied two buildings of “ordinary construction,” one of which housed
“papers of great value to the government” and had “no adeqguate facilities . . . for
obts;ining water in case of fire.” The commission recommended that the “vpper ceiling
and roof should be removed and rebuilt of fire-proof coastruction, and iron doors and
iron shutters should be supplied to openings exposed to danger from exterior fires."*

The suggestion of the President was ignored. In 1880 and 1881 fires in the War
Department building inspired the Senate to pass a bill to construct a storage facility; but,
that bill, 2nd 42 others before 1912, failed to pass both houses. According lo the
Archivist of the United Stares, Lf&gse bills were supported by “nearly every member of the
Cabinet and [by] the several Presidents.” In December 1900 President William
McKinley reported to Congress that he was

very much impressed with the stalement made by the heads of ail the Departments

of the urgent necessity of a hall of public records. In every departmental building

in Washington . . . the space for official records is not only exhausted, but the
walls of rooms are lined with sheives, the middle floor space of many rooms is

* First Annual Repont of ihe Archivist, op. cit., at 2-3 and W. L. Marcy and G. Bancrofi to The President,

411001846, in U. S. Congress, House, Fire-Proof Buiiding & WAE AIX CRANGERTS 29‘(‘4‘33..

}* sess, 1846, H, Ex. Doc. 136, at 1-2 [MA-926.1].

? First Annuat Report of the Archivist, op. cit., a12-3.

T, L. Casey, J. G. Hill, and E. Clark to The President, 10022/1877 in U. 5. Congress, House, Security of
ic Bui : 45" Cong., 2* sese., 1877, H. Exec. Doc. 10, at 3 and 7 [MA-925.1}. In

additicn to specific recommendations related to individual buildings, the commission made scven general

recommendations for the prevention of fires in all buildings.

? First Anoval Report of ihe Archivist op. cit, at 3.

314/009:39 AM
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filied with file cases, and garets and basements, which were never inicnded and

are unfitted for their accommodation, are crowded with them. Aside from the

inconvenience there is great danger, not only from fire, but from the weight of
these records upon timbers not designed for thesr support.”

Officials throughout the Federal government recognized a portentous need for
proper storage. The fact that there were 250 fires in government buildings in Washington
from 1873 to 1915 should have been a crystalline indicator for decision makers."” The
record is clear that fire destroyed public records with alarming regularity; but, without
documentation specifying that sundry Indian trust fund records actually were destroyed
by fire, or by other means associated with inadequate goardianship, or by any involuntary
instrument, one cannot be certain that such destruction took place. On the other hand, the
historical record does contain abundant and graphic references 1o inadequate and
unsuitable conditions in those buildings in which such records were stored. First, the
Secretary of the Treasury, the steward of Indian trust accounting records prior 1o the
1920s, regularly informed Congress of the inferior conditions that affected the
administration of his Department’s duties. After those tasks and responsibililies were
transferred to the General Accounting Office, the administrator of that agency, the
Comptroller General, took up where the Secretary left off, and notified Congress
continually that storage and working conditions in the several buildings under his

administration were objectionable, These matters wili be discussed in detail below.

* First Annual Report of the Archivist. op. cit, at 3.

* First Anoual Report of the Archivist, op. cit., at 2. We have Jooked in several record groups at the
Nuiomlmhives;meLibmyorCongrm;nnDcpanmuuofﬂmImcﬁorljbry;dsem.KLiban
lhe}{';smricalSociuyofmDistriclofCo!umbil:lndhweconducwdmOCLthforu:poﬂoﬂhn
Fire Marshall of the District of Columbia cited by the Archivist in 1935, 1t has not been found.

314/009:39 AM
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IIf. Historical Storage Problems Concerning Fiscal Records.

A. The Department of the Treasury.

Between 1891 and 1904 the Treasury Department constantly reminded Congress

of storage problems. In 1891 the Secretary’s report provided graphic details:

The files, valuable as they may be, now in custody of this Bureau, are stored
partly in six basement rooms and six attic rooms of this building, and in five

basement rooms in the Winder building.
About one-tenth of them are in files room A, in this basement, in fire-proof

cases, on iron shelves, closed by iron doors.

All the rest, in bundles tied by twine cords or tape, which soon decay. They
are exposed to, and are suffering from, the gnawing of rats, mice, cockroaches
and other vermin and insects; and to decay and fire. The exposed ends of bundles
from 60 to 90 years old have begun 1o crumble, so as to destroy them as records.”
The Treasury Auditor for the Interior Depastment, the official responsible after

1894 for documents relating to Indian trust funds, observed in 1896 that the problem was
so severe that he could “not now see how this office can, without additional files rooms,
preserve the records as the law requires.”” By 1898 the Treasury Department had jeased
another Washington building but that structure was pot fircproof and the Secrelary

lamented that it was not possible to “obtain a fireproof building suitabie for the purpose.”

21}, 8. Department of the Treasury, Anpal Repor Of reasury on the 512
Finances for the Year 1895 (Washington: GPO, 1891), at 647-48 {MA-732]. The Treasury Building was
coustrucied between 1836 and 1842 and extended in 1860, 1864, and 1869. The building, desigacd by the
Aschitect of Public Buildings, Robert Mills, was very controversial. In 1838 the Sensie Commince on
Public Buildings and Grounds pronounced the plan inadequaie: ., . the basemeat rooms would be damp,
and unfit not only for personal oocupation, but, if closed, for the safe-keeping of records snd papers.” One-
half of the building"s basement and attic would be “totally unfit for office purposes.™ The Commitice was
*nanimously of the epinion, that it wounld be unwise and inexpedient to suffer the work of construction
upon the present pian of the new Treasury building, 1o proceed further.” Sce K. Collins, Washingtonians

Thoioprapts: COUSCUONS 10 156 PN i A M 3 L M ¥ashingic
DC; Library of Congress, 1989), st 179 [MA-1672] and U. 8. Congress, Senate, Committes on Public
Buildings and Grounds, Report. 25® Cong., 2% sess., 1838, S. Rept. 435, at 3, 6, and 8 (MA-927). haicsin
original.

3714/009:39 AM
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The Secretary echoed the words of President Hayes in advising Congress that "'a new and
proper hall of records” was a “public necessity,” and that the fires of 1814 and 1833
remuained an “embarrassment 1o the public business.” In 1898 the Secretary estimaled the
cost of an archives building at $1,200,000; three years later he reported it would cost
$2,000,000." In 1904 the Treasury Secretary informed the Speaker of the House of
Representatives that “embarrassment to the Departments and danger to the files continue
to be the cause of extreme solicitude to officers of the government responsible for their
safekeeping.™

Even by 1920, one year before the Budget and Accounting Act of June 6, 1921,
transferred the responsibilities of the Treasury’s Auditor for the Interior Deparument to
the new General Accounting Office (GAQ), the Secretary continued to declare his
displeasure that the govemment had not satisfied the “imperative need of adequate and
safe housing facilities for its manifold activities.” The Secretary not only was concerned
about fiscal and financial records; he also wished to have appropriated more than one
million doltars for “a modern Treasury vault . . . 10 replace the antiguated vaults now

used 10 safeguard the Government's reserves and securities.” ™

1311, §. Department of the Treasury,
(Washington: GPO, lsm.am[m 737].

Finances for the: Year 1896
. 8. Department of the Treasury, Anpual Repus JeLTetary o
Finances for the Fiscal Year Ended June 30, 1898

#1J. 5. Depanment of the Treasury,

mmmmmmm
W . S. Department of the Treasury, Ao g : .
(Washmgton. GPO, 19?.%).!1253-254 [MA-'H'II The

Civil Division of the GAQ was established on April 1, 1923, to handle, among other things, records
formerly in the office of Treasury's Auditor for the Inerior Department. On December 1, 1923, Indian and
other claims were ransferred to & new Claims Division. See U. 5. Congress, House, Annual Report of the:
General Accounting Office, 1924, 68* Cong., 2% sess., 1924, H. Doc. 434, at 4 snd 12 {MA-311}. Wedo
not know, nor does anycne at the GAO know, if IIM records were handled by the same section as tribal
records. Based on the answers we have received, 1M and tribal records were likely administered in
different sections.

3/14/009:39 AM
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B. The General Accounting Office.

The appeals for safe and secure space did not end with the transfer of
responsibilities. Operations of the new General Accounting Office were interrupted
shorllf after the transfer of responsibilities by two fires on the roof of the Treasury
building. Although the new Comptroiler General was accountable for certain tasks
inherited from the Secretary of the Treasury, his fiscal personnel were still
operating at their former jocation. The first blaze, on February 8, was caused by
the explosion of a 10-galion kerosene tank. The Washington Star informed its
readers that water ruined drafting and architectural records on the fourth floor,
and “soaked through Irom the fourth to the third, damaging records and books in
the office of the Compiroller of the Treasury in rooms 305 and 307."" President
Warren Harding watched the “spectacular blaze” from the roof of the White
House."

On May 2, 1922, another fire raged in the vicinity of the Treasury
Department roof. The Washington Star reported that there were several explosions
and thick clouds of black smoke. The newspaper reported that “‘water seeped
through the roof into the general accounting office, but not to sufficient extent to
hold up the work of the office.”” Although the firemen used “immense quantities of
water” that leaked into the basement, no mention was made with respect to financial

or fiscal records.™

1 eTreasury Fire and Explosion Impesil 2,500, The Washington Star, 9 February 1922 [MA-1869] and
10,000 Watch Blaze on Treasury Roof,” The Evening Star, 9 February 1922 [MA-1870}
H «Fire Again Rages on Treasury Roof.” Washington Star, 3 May 1922 [MA-1835]).
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In his first annual report, the chief executive of the GAQ, Comptroller General J.

R. McCarl, informed Congress that
[t}he supreme need of the General Accounting Office at the present time isa
building which will house its entire personnel of more than 2,000 persons and its
records. . .. The necessity for a fireproof building that will fully meet the
requirements of this office is immediate and it is hoped that the Congress may

soon find the way to meet the necessities and relicve this unforiunate and
unbusinesslike sitvation."”

McCarl’s frustrations were fiot only with poor and scattered facilities, but also with his
work force. He reported that only “in some respects” was the GAOQ workforce “adequate
to meet the needs of the office, the principal need being for high-grade employees with
some technical and professional training and Government accounting experience.”™
McCarl’s frustrations continued. In 1923, decrying the use of dispersed and hazardous
facilities, he advised Congress that “the work can not be done effectively and efficiently
until provision is made for a central office having its facilities conveniently located and

an increase in high-grade personnel.” Regarding the latter, he wrote that the GAO
»h

housed an “[ilnsufficient force of competent employees.””  Presumably among them

were the 1,708 employees who were ransferred to the new agency from the Treasury
Department in accordance with the Budget and Accounting Act of 1921 In 1927 the

Comptroller invited the attention of Congress to “the great number of appropriations and

®U. 8. Congress, House, mmnmnmmﬂmmmﬂﬂmm 67" Cong., 4* sess.,
1922, H. Doc. 482, at 16 [MA-309).

2Y Doc. 482, op. cit., ar 16.

- 1y, 5, Congress, House, Annual Report of the General Accovnting Office, 1923, 68* Cong., 17 sess.,

1923, H. Doe, 101, 31 2-4 [MA-810).

B 47 St 20 (1921) at §310. Inthe 1920s and 1 930s standard language was inserted into these annual
reports 10 inform Congress that the GAO was overwhelmed by Indian tribal claims, In 1924 the
Comptroficr Gencral reported that & *{iJack of employees has made # impossibie to comply with court
orders to furnish data. . . " o later years he consistently reported that 2 “large amount of research work is
required ja connection with the reports on Indian tribe! claims, petitions, etc.” Set Annval Repon of the
General Accounting Office. 1924, op. cit, at 19 and see acting Comptrolier General, letter duted 1/5/1937,

3/14/009:3% AM
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funds for the operation of the Indian Service. . . . The muliplicity thereof renders
virtually impracticable proper and economical control in accord with limitations therein,
at least, without very greatly expanding the present appropriation bookkeeping system.”
In 1937 acting Comptroller General Richard Elliott notified Congress that some
of GAO’s buildings were
pootly heated and lighted, with little or no ventilation, necessitating the use of
hand flashlights for light, and men have to work in lumber jackets, heavy shoes,
and mittens in winter to keep comfortable.™
Two years later the Comptrolier General informed the Commissioner of Public Buildings
that he was “"astounded’™ at the conditions in which GAQ employees werc required to
petform their duties. The GAO, he wrote, would never be efficient and effective nuntil it
had adequate quarters. Nonetheless, record housing problems continued.” In 1943 the
Comptroller General emphasized to Congress that the GAO records were of historical
value, records on which the government most rely to adjudicate claims, but were “filed or
stored Jargely on ternporary wooden shelves, unprotected from dust, insects, and rodents,
in buildings beset with fire and water hazards.™™ In 1944 the Comptroller General
brought to the attention of Congress that he was forced to decentralize some

“reconciliation and clearance” work to Atlanta, Chicago, Los Angeles, and New York.

These actions stripped “the centra] office of many of the qualified personnel. . . .”

transmitting the Annuxl Rs i e, 1936 MS?[MA—SZZ)
Sec also R. R.ka.ﬂAD.Hm.lﬂLlﬂi(Wuhmgmn. GPO l99l),al'l|MAM7]

B U, 5. Congress, General Accounting Office, Apnua ! d
SMWM&M(WMWGW 1927), m 59 [MA-H‘H
¥R R Trask, ‘ ? i G4 (Washington,
b meﬂAmndn;Oﬂ‘m.IMnIS&SNMA 8081. MﬂmumeGAOopmwdmoﬂz
buildings in the Washington arca. During Workl War 1 38 percent of its cinployees were working outside
Washington; the entire Postal Accounts Division was in Asheville, North Carolina. By the end of the wae
the GAD was housed in 20 bulldings,

 R. R. Trask, Defender of the Public Intcress, op. cit., at 156.

*R. R. Teask, Defender of the Public Interest. op. cit, at 159-60.

314/009:39 AM
11

Ry EY0002337



DRAFT - ATTORNEY WORK PRODUCT
CONFIDENTIAL

Performance of work, he reported, “has been matertally affected.”” In 1947 the acting .
Comptroller General vented his frustrations with the hazards associated with the keeping

of important financial records in 21 buildings:

In fact, the records have 10 be carted around so much with attendant delays to the
work that the records themselves frequently are completely worn out and have to
be sent to a repair shop, which we maintain for disabled records.

. some of the 21 buildings, now necessarily in use, because we have no better
ones . . . are actually not fit for personnel to work in; nor are they safe for the
keeping of the only records the Govermnment has to prove that payments have once
been made and should not be made again.”™

Finally, On May 19, 1948, President Harry S Truman signed legislation
authorizing construction of a building on Square 518 in the District of Columbia; but not
before Assistant Comptroller General Frank Yates convinced Congress that the agency
would rid itself of excess files. To oblige Congress, GAO ground up and sold as
wastepaper almost 19 million pounds of records in the 1940s. The Annual Report of the

Comptrolier General for 1947 was even more explicit:

During the fiscal year 1947, the General Accounting Office . . . continued the
periodic and systematic disposal of records which have no further value
warranting their retention. During the year just closed 1,620 tons of records
approximating 208 freight carloads were disposed of by sale and the proceeds,
totaling $67,684, were covered into the general fund of the Treasury. These
figures combined with corresponding disposal figures for the period July 1, 1940
to June 30, 1946, represent an aggregate of 9,357 tons of records approximating
624 freight carloads which if in a continuous train would be more than 4 miles

long.®

T 11. 8. Congress, Generat Accounting Office,
wmmmmmmmw GPO '944)3‘57% |316]

MI‘MA 1293]. 'I‘heClm Dwmmu.whnchmrcspoxm’ble for Indian claims, and quite hkelyl‘orm&
matizrs, was split at this time between 1wo buildings: one st 1331 USMNW.mdoneat"l‘cmpoTB,
Fricodship.” S -
P, S. Congress, General Accounting Office, Annyal R

mm&mxm&mmmm‘m;.rm 1947 H-Doc-464 84 (MA l294}~
This destroction resalied in the deposit of more than one-quarter million dollars into the United States
Treasury. The GAOQ finally moved into new quarters in 1951,

3/14/009:39 AM
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But, as shall be seen, it is unlikely that fiscal records in general, or Indian trust records, or

individual Indian moncy records, were included in that massive destruction action.

C. The Department of the Interior.

The problems at Treasury and the GAO also plagued the Department of the
Interior. In 1896 the Commissioner of Indian Affairs informed the Secretary of the
Interior that space allocated to fiscal and financial records was so small that “the
clerks are huddled together in such a way as to make the performance of their
duties unnecessarily laborious and tedious, the rmore so by their not having adequate
breathing space.” Most records dating from previous years were “consigned toa
room in the cellar where they are golten at with much labor and difficulty, and
where they are becoming destroyed by the dust and dirt.” The situation was 50
defective, the Commissioner continued, that [slome papers recently taken from this
basement were completely destroyed from coming in contact with the steam pipes,
and it is almost a wonder that a conflagration did not result.”

In 1899, after the Bureau of Indian Affairs was moved into the old Post Office
building, Secretary Ethan Allen Hitchcock informed the President that it was “doubtful
that all of these records can be properly provided for in the space allotted” demonstrating

a “necessity for the construction of a hall or building in this city for the accommuodation

»® Commissioner of Indian Affairs to Secretary of ihe Interior, 3/31 896, NA RG 56 General “Records of
the Department of the Treasury, Letters Received fromn the Secretary of the Interior, box 15 [MA-1339}
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of the records of the Government.™' In 1911 the Secretary reported that the BIA and

other agencies were “constantly accumulating records of priceless value to the

Government. ... The records of some agencies, including the BIA,

have accumulated to such an extent that it is beginning to be a grave question how
to provide for future accumvlations, and those now existing are crowded in every
available space—in corridors, attics, worksooms, basements, and sub-
basements——constantly exposed 10 accumulating dust, dampness, and improper
handiing, to say nothing of the ever-existent grave danger from fire and
consequent total destruction.”

The Commissioner of Indian Affairs also discussed the problem of record keeping and

storage in 1911

In our files are the original documents for a great part of the history of the
relations of the Government with the Indians since the middle of the eighteenth
century. So far as these records have suffered from time and wear they are being
restored: 75 large boxes of unfiled papers are being sorted and filed; and the
regular files from the establishment of the office in 1824 are being mended,

classified, renewed, and placed in flat files.”
This work was terminated the following year when funding ran out for three historians
hired to do the work. As late as 1937 the Secretary reported that the “complexity of

Indian Office administration is reflected nowhere so clearly as in the office’s mail and

file system. There are stored records dating back to pre-Revolutionary days. The files

»)

had not been reclassified since 1507.

. s, I)eplnmcn: of the Interior, Annual RCPOTLON UL alt t lerioc for the Frsca 3
(Washington: Government Printing Office, 1899) at CXIT-CXTV IMA-1435).

Ended Jupe 30, 1899
® \J. 8. Depariment of the Interior, Anpual Repori oL ihe LXAC it ; ¢ Fiscs
vol. I, (Washington: Government Printing Office, 1912} at 21 [MA-1457).
”U.S.mpmmtofﬂulmcﬁor. Annpal K . i nteri D -
Ended June 30, 1911 vol. I, (Washington: Govermoent Printing Office, 1912) at 38 MA-1458 ]
M 4, 5. Depantment of the Interior, Appual Reporl I iment of the Intetor for Fisca
{Washington: Government Printing Office, 19173) st 68 {MA-39) and U. 5.
Dcpanmcnlohhe Interior, i 7 il of 1 fox for tix 4 ear E
30, 1932 (Washington: Government Printing Office, 1937) at 243 [MA-613.

4

Annugl B ateno

1400939 AM
14

N EY0002340



DRAFT - ATTORNEY WORK PRODUCT
CONFIDENTIAL _

IV. A Formal Destruction Policy: The “Useless Papers” Act of 1889,

As noted above, the Congress of the United States in the late nineteenth and early
twentieth centuries was not disposed to deal with appropriating Federal funds 10 erect
buildings to house records. 1t is indisputable that neither 43 bills introduced between
1881 and 1912, supporied by most cabinet members and all the Presidents, nor the clearly
calamitous impact of 250 fires in government buildings during essentially the same
period, enkindled the inertia of Congress for a “proper hall of records.” Although the
need for record keeping did not inspire Congress to act, attitudes toward the national
bureaucracy and within that institution were changing. Robert H. Wiebe, in his classic
study The Search for Order: 1877-1920, described the emergence of a “fundamental shift
in American values, from those of the small town in the 1880s to those of a new,
burcaucratic-minded middle class. . . . During the latier years of the nineteenth
century—just before the Progressive Era—a new way of doing business spurt forth and
that new middle class created a clamor for ¢fficient administration and management.
This was the so-called Gilded Age in which much attention was paid to national issues
such as the 1anff, currency, government regulation of railroads, and the civil service.
But, 25 Professor Wiebe has put it, “[n]ever had so many citizens held their govemment
in such Jow regard.”® There was an outcry for reform and an end to a “spoils system”

whercby political parties rewarded member loyalty in wholesale fashion by appointing

® R, H. Wicbe, The.Scarch for Order: 1877-1920 (New York: Hill and Wang, 1985), at vii-viii and 4-5
[MA-334]. Another hisiocian observed that the “cxpandting administrative power of the federal government -
would become apparent across the country in the early twenlieih century. . .." See R White, “t's Your

i i A West (Norman, OX: Univessity of

ICICR

. 314/009:39 AM
13

S EY0002341



DRAFT - ATFORNEY WORK PRODUCT
CONFIDENTIAL

members to federal positions. 1t was precisely this new approach that led in 1883 to the
nation’s first civil service laws and in 1887 to the creation of a Select Commitice of the
United States Senate 1o examine the way in which the Federal government was
conducting its business and to determine why it was in Jarge measure inefficient.®

The Select Commitiec was appointed under a Senate Resolution of March 3,
1887, and announced its findings in a 269-page repoit on March 8, 1888. The report,
amang other conclusions, took note of the massive accumulztion of government records
already in executive offices and perceived a strong likelthood that such aggregation
would grow intensively. The Commitice devoted a section to "Files of Worthless Papers,
Their Incumbrance and Proper Disposition.” The Committee reviewed the history of
Federal destruction policies. An act of March 3. 1381 had authorized the Postmaster
General “to sell as waste paper, or otherwisc dispose of, the files of papers which have
accumnulated . . . that are not noeded in the transaction of current business and have no
permanent value or historical interest. . . . Anact of August 5, 1882 had empowered the
Secretary of the Treasury to deal similarly with papers in the Office of the Auditor for the
Post Office Department. An act of August 7, 1882 provided the same enablement to the
Clerk and Doorkeeper of the House of Representatives and the Secretary and Sergeant-at-
Arms of the Sepate.”

The statutes affecting the Post Office Department and the office of the Auditor for

the Post Office Department were the only two statutes enacted prior 1o the Select

* 5. $. Congress, Scnate, Report of The Sek gs App
Resohution of March 3, IRET, 50* Cong., 1" sess., 1888, 8. Rept. 507 [MA-308]-

# 5 Rept. 507, op. cit., 21240 and 21 Stat. 385, 412 (1881) [MA-324); Act of August 5, 1882, 22 Sat. 219,
228 (1882) IMA-325}; and 22 Star. 302 (1882) (MA-337]. Various Departments of the Federal -
government, and the Select Commiitee itself, concluded that there would be additional space in the
government buildings once valueless papers were eliminated; but, there appears to be no conscious
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Committee’s establishment. Not surprising, the Select Commitiee found that throughout
the government it was “manifest that there were large masses of files of papers, which
have been accumulating for a long series of years and now occupy much room.”"® The
Committee specifically noted that “there were large masses of such valueless files” in the
Treasury Department and the War Department.” The work of the Select Committee led
to the passage of "An Act to Authorize and Provide for the Disposition of Useless
Papers.” This act of February 16, 1889 provided for three actions by the govemment.
First, whenever it was discovered by an Executive Department that there were papers
without “permanent value or historical interest” it was the duty of that Department to
report the matter to Congress. Second, when a report from the Executive was received by
the Congress a Joint Committee of Congress would be formed to evaluate the report and
notify the Executive of its findings. And third, if the Joint Commitice agreed that such
papers indeed were without “permanent value or historical interest,” it would be the
responsibility of the Exccutive to dispose of the papers and report their disposition to
Congress. Receipts generaied by the destruction would be deposited into the Treasury of
the United States. |

Congress first created the Joint Committee on the Disposition of Useless Papers in
1889, and re-christened it the Joint Committee on Disposition of Executive Papers in
1935. The body was terminated in 1970. At first the presiding officer of the Senate and

the Speaker of the House were to appoint members upon receipt of a report from the

connection between the perceived potential of additions] space and congressional unwillingness o allow
the building of a proper hall of records. Sce S. Rept. 507, op. cit, at 120 and 240-53.

* 3. Rept. 507, op. cit, st 239-40.

7 5. Regt. 507, op. ciL, »t 240.

9% Sint. 672 {1889) [MA-317). This statute is represenied by » scant legislative history, indicating that
the officers of the House and Senaie probably had considerably less difficulty than Executive Department

. WI4009:39 AM
17

R EY0002343



DRAFT - ATTORNEY WORK PRODUCT
CONFIDENTIAL

Executive; eventually, a Committee would be appointed regularly at the beginning of
each Congress.”' In 1895 Congress extended the provisions of the 1889 act by including
language that would make its intent unmistakable. The amendment called for the
provisions of the earlier 10 inciude “any accumulation of files of papers of like character .
. now or hereafier,” language that would insure the disposal of any documentation
considered unnecessary. The procedure would be altered several times over the next
century. In March 1912, for example, President William Howard Faft issued an
Executive Order directing that all lists of "useless files of papers to be disposed of” first
be subrnitted to the Librarian of Congress so that the government "may have the benefit
of his views as to the wisdom of preserving such of the papers as he may deem 1o be of

historical interest.”™?

Beginning in 1889, then, the United States had in place a formal policy for the
eradication of Useless Papers. Government documents were destroyed in accordance
with this policy afier review by legally constituted officials. In the nineteenth and
twentieth centuries government records also were destroyed by accident, primarily as a

result of fire. In this regard, some Indian trust fund documents may have been destroyed.

cofficials in dealing with papers of any kind. This Act which provided for the “disposition™ of reconds,
actually provided for the "d:sposal of mcmls.

"CE.SchameletaL_ rasdy ¥ s ati L
Archives, 1789-1989, 100* Cong.,Z"‘ scss. ]939 H. Doc. I00-24S at 174 and 330-31 [MA-4-63} and 34
Stat, 320 (1970) [MA-1295}. Of course, the Commiltee’s concern was the disposal of records, not the
disposition of records.

128 Stat, 910, 931 {1895) (MA-326] and Executive Order 1499, 3/6/1912 [MA-365}.
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V.  The Disposal of Indian Trust Fund Records, 1889-1934.

The act of 1889 affected the entire executive branch of the government. At the
onset the Second Auditor of the Treasury Department reported that there were “not
now in the files of the Indian Division any papers ‘of no permanent value,” except a
few printed books or pamphlets. . . . The value of the “papers regularly on file in
the division” the official continued, “becomes greater every year and their
preservation, not their destruction, is strongly recommended as a proper object of
solicitnde.” ®® This attitude, however, did not last iong. In 1891 the Second Auditor
was remonstrating about having to process more than 7,800 cash account and
claims vouchers each month and being understaffed.” By 1893 the Interior and
Treasury Departments were reporting sundry documents to the Speaker of the House as
being disposable, or having ‘-‘no permanent value or historical interest.” Although the
historical record demonstrates diligence and regularity with respect to destruction, the
Executive Departments of the Federal government, however, were typically imprecise
with regard to what they were recommending for destruction.

Among the disposal reports were some from the Second Auditor of the Treasury
that included Indian-related materials, among them a volume of Indian appropriations, a

volume of Paymasters’ accounts, 13 appropriation journals, and two volumes of Indian

# gecond Auditor 1o Auditor of the Department of the Treasury, 1/16/1889, National Archives {NA)
Record Group [RG] 217 Records of the Accounting Officers of the Department of the Treasury, Letters
Sent by the Indian Division, Second Auditor, box 3, Letter Book, 2/26/1889 to 7/23/1889 [MA-1836].
* Second Auditor to Auditor of the Department of the Treasury, 7/16/1389, National Archives [NA]
Record Group [RGY 217 Records of the Accounting Officers of the Depariment of the Treasury, Letters
Scnt by the Indian Division, Second Aoditor, box 4, 12/11/18%0-5725/1891 [MA-1838).
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settlements.”® The precise nature of those documents cannot be determined. In 1904 the
Chief of the BIA Record Division notified the Assisiani Commissianer of Indian Affairs
that there were approximately two wagon loads of papers which, if destroyed, would
furnish no “detriment to the public interest.” Among that collection were “{sleveral
years” of “{s]tztements of funds.”™* In this case the funds were not identified and, as with
the previous example, one cannot delermine anything beyond the Janguage of the report.

In 1910 the Joint Commitice approved the BIA request for destruction of copies
of “exceptions in the examinalion of accounts™ and “explanations made by disbursing
officers to exceptions taken to their accounts.” The criginals of both sets of documents
were reported to be “on file in the auditor’s office,” a presumed reference to the Second
Auditor for the Treasury.” These records were reported by the BIA to have been
“delivered 1o the proper officer, after such mutilation as required, for disposition as waste
paper.”**

The acts of April 30, 1908, and June 25, 1910, authorized an “Indian agent,
superintendent, or other disbursing agent” to “deposit Indian monies, individual or tribal”
for which he had custody into “such bank or banks as he may select.”™ Beginning in at

least 1915 Indian agencies’ destruction notices reflected actions authorized by those

“ T, S. Farrow 10 Secretary of the Treasury, 10/26/1893, in U. 5. Congress, House,

the Treasury Department, 53° Cong., 2 sess., 1894, H. Ex. Doc. 208, at 19-23 [MA-511}.

%1 T. Ellis 10 Assistant Commisioner of Indian Affairs, 3/WE904, NA RG 128 Records of Joint
Committees of Congress, 58* Congress (Senate), On Disposition of Useless Papers in the Executive
Departments, box 12 [MA-560).

. S. Congress, House, Useless Papers in the Interior Itgrament. 61 Cong., 27 sess., 1910, H. Repr.
828 [MA-1461] and U. S. Congress, House, Useless Papers io the Inierior Department, 61" Cong., 2 sess.,
1910, H. Doc. 577 at 3 [MA-1462).

4 Chief Clerk, BIA to Chief Clerk, Department of the Treaswry, 5/18/1910, NA RG 75 Records of the
Burean of Indian Alfairs, CCF 1907-39, box 24 {MA-1463]). The Secrctary regularly instructed the various
bureaus to “mutilate themn o as 10 render the same no longer serviceable, and thes e them overtothe
proper officer of the department for delivery 1o the contracior for the purchase of wasie paper. .., See, for
example, Assistant Secretary 1o the Commissioner of Indian Affairs, 3/3/1913, ibid. [MA-1464].
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statutes. There were several reports of disposable BIA financial docomentation during
the 64™ and 65 Congresses (1915-1918), but only one that was sufficiently specific for
the purposes of this repori. There were undated reports concerning the disposability of
2000 - Duplicate Notices of Deposit of Funds prior to 1916, as well as “4000 - Reports
of Savings, 1914.” among other similarly described records; but, o further clarification
has been discovered for these reports. In February 1916 the Office of Indian Affairs of
the Depariment of the Interior reported that 5,000 “bank reports on deposits of Indian
funds, prior 1o 1915” and 5,000 deposits of funds, prior to 1914” were considered
disposable.*® The nature of the funds cited is unclear: it cannot be determined if these
moneys were trust moneys or ordinary appropriated funds; it also cannot be discerned if
the moneys were tribal funds or individual funds. In Decernber 1916 the Indian Office
disclosed that, among those items considered disposable, there were "4,000 reports of
savings, 1914” and *2,000 duplicate notices of deposit of funds prior to 1916.” Neither
report was sufficiently explicit to determine if there were [IM fund materials included. In
1918 the Indian Office again reported that 5,000 bank reports on “deposit of Indian
funds” were without permanent value or historical interest and the following year another

2,000 were deemed to be valueless.™

# 35 Siat. 70, T3 (1908) [MA-1] and 36 Siat. 855, 856 (1910) [MA-2). The former specified that deposits

be placed in = “naticnal™ bank or banks; the laner did not so specify.

% Secretary of the Interior to The Speaker of the House, 2/2/1916, in U. 5. Congress, House, Di

Useless Papers in the Depsriment. of the Interior, 64* Cong., 1% sess., 1916, H. Doc. 649 at 1.5 [MA-439.1]

and P K.l.amlo‘lheSpukerofﬂwHousc, 122971916, in U. S, Congress, House, Disposition of Uscless
64‘Cong.,2"sm 1916, H. Doc. 1814 a1 1-3 {MA-438.1).

3 Secretary of the Interior to The Speaker of the House, 2/15/1918, in Disposition of Uscless Papers,

Inferior Department, 65* Cong., s&..l918.!LDoc.946a1-3[MA-431l]mdSmryofthe

Interior to The Speaker of the House, 27171919, in U. S. Congress, House, Di

she Department of the: Interior, 65™ Cong., 3™ sess., 1919, H. Doc. 1754 at 1-3 [MA-436.1). Even the

backup datz associsted with these and most other reports is incaplicit. See, for example, two reports of

“Schedule of Papers, Documents, eic., in the Indian Office which Are no Longer Useful for Corrent

Busincss nor Valuable for Historical or Other Purposes,™ n. ., NA RG 128 Records of Joint Committees of

Congress, 64* Congress (Senaie}, On the Disposition of Usc!cs Papers in the Executive Depariments, box
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On November 23, 1918, the Secretary of the Treasury referred to records of such
deposits. Fn accordance with the act of February 16, 1889, the Secretary informed the
Speaker of the House of Representatives that his Departmemt housed papers “no longer
useful or needed in the transaction of current business and . . . without permanent value
or historical interest.” Among those papers were “[a}boul 900,000 statements of banks
with respect 1o th deposit accounts of individual Indians prior to July 1, 1916.” The
papers, managed by the Auditor for the Interior Depaniment, comprised alimost 130 cubic
feet>® On March 3, 1919, the Joint Committee on Disposition of Useless Executive
Papers reported that those individual Indian moneys papers, and thousands of papers of
other descriptions from the various offices and bureaus of the Treasury Department,
were"not needed in the transaction of the current business of such depariments and
bureaus and have no permanent value or historical interest.”® On March 17 the acting
chief clerk of the Treasury Depanment informed the Auditor for the Interior Department
that the “'papers and documents mentioned in your letter fof November 23, 1918] can
now be placed with the waste paper.”™ No account of actual destruction bas been found.
L.ater that year, on June 20, the Joint Committee approved the destruction of another

5,000 bank reports on deposits of Indian funds, as well as *2,000 auditor’s statement([s] of

26 [MA-56] and MA-563). 1n Yanuary 1915, however, the Depanment of the Interior reported that nearly
109,000 pounds of “condemned paper and records™ had been sold, nelting the Uniwed States Treasury about
$657.00. Sce U. S, Department of the Interior, “Staicrnent of Proceeds of Sale of Condemned Papers and
Records Authorized by Joint Commmee ofCongrﬁs, 703{19]4 'l'o Be Disposed Of,” 1/28/1915, attached
to U. S. Congress, House, Dispasition of Usele: 2 epartments, 63° Cong., 2™ sese,

1914, H. RepL. 997 [MA-576).

”"RepuiofOfﬁce oflhcAudltor for Interior Department,” 11/231918, in U. S. Congress, House,

: H asury Depsiioent GS‘Con;_S"sm.. 1919, H. Doc. 1666, at 2
['MA 3961]. 'l'hcAndnurl!son:porwd 150 supply catalogs as neither necessary nor useful.

5 3, W, Weeks, cf b, to the Senate and House of Representatives, 31919, in U. S. Congress, House,
Useless Papers in the Treasucy Department, 65° Cong., 3™ sess., 1919, H. Rept 1172, ab 1 [MA-307).

* Acting Chief Clerk 10 The Auditor for the Interior Department, ¥17/1919, NA RO56 Genenal Records of
the Departsnient of the Freasury, Miscellancous Records of the Secretary and Assistant Secretarics, 1838-
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accounts and certificates of settiement prior to; 1915 No further information has been
located.

Document-specific accountings were rare. A 1922 report from the Interior
Department to the Speaker of the House noted that 2,000 BIA “*[a]uditor’s statement{s] of
account and centificatefs] of settlernent, 1918" and 1,600 “{mlonthly statement([s] of
deposits of Indian funds, 1920” were submitted for destruction.”™ Several additional
disposal reports were submitted 1o Congress by the Secretary of the Interior, from various
bureaus of the Department to the Secretary, and to and from the Librarian of Congress in
the 1920s and early 1930s. These reports concemed the destruction of such remotely
related financial documents as “[dJuplicate Cash and Property Accounts of Disbursing
Officers, Indian Service.” None of these reports appears to have included Indian trust
fund docements in general and individual Indian moneys reports in particular.” One
report concerning BIA records, however, proposed the destruction of “[c]ertificates of
settlemnent of accounts prior to 1926.7%

The matter of duplication was addressed in 1925. The GAQ informed Congress
that it had investigated BIA account examination procedures and found that “duplications

existed between the Interior Department and the General Accounting Office,” and within

1965, Records Relating o the Authorizations for the Disposition of Useless Papers, 1906-43, "Usciess
Papers,” 1919-24, box 3, folder 1919 [MA-867).
1.8 Congress, House, Disposition g eless Pape
Labox, 65™ Cong., 2™ sess., 1918, at 3 [MA-1465].

* E. C. Finney 10 The Speaker of the House, 1/12/1922, in U. S, Congress, House, Uscless Exccutive
Papers in the Depariment of the Interior, 67* Cong., 2 sess, 1922, H. Rept. 782, a12 and 6 [MA-435.1].
Congress authorized the destruction of the jtems on the s

% See, for example, Secretary of the Interior to The President of the Senate, 1/17/1929, NA RG 128
Records of Joint Conunitsees of Congress, 70 Congress (Senate), Ox the Disposition of Useless Papers in
the Executive Departments, box 45 [MA-565); Librarian of Congress to Assistant Secretary of the Interior,
FI/ZH1930, ibid,, box 49, folder 1 [MA-543); end Purchasing Officer, BIA 1o Secretary of the Interior,
4118/1932, ibid., box 52 [MA-578).
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the BIA itself. The BIA responded to the examination by drafting regulations to
“eliminate all duplication and coordinate the work of the two offices ™

There are indications that the destruction process was not functioning at peak
efficiency in these early years. in 1925 the acting Secretary of the Treasury informed his
Department that "no uniform method of procedure has been followed in carrying into
effect the provisions” of the act of 1889. Treasury headquarters, he asserted, had
abandoned jis responsibility for retention and destruction o the fiekd offices. Acting
Secretary Garrard B, Winston ordered the formation of committees 10 oversee a
“complete survey of the files.” Winston decried nat only the existence of an inept system
of determining what was useless, but also a laxity in eliminating and reporting what was
concluded to be nseless. @ Treasury was not alone in not having a systematic records
disposal policy.

In 1923, just two years before it eriticized the Indian Office for maintaining
duplicate files, the fledgling GAQ announced its own, albeit frail, destruction policy. J.
R. McCatl, the first Comptroller General of the United States, instructed his staff in 1923
1o withdraw a‘nd properly dispose of “[a]ll surplus clips, rubbers and other waste material,

and vnnecessary papers such as extra copies of communications, memoranda, contracts,

% Secretary of the Interior to The Speaker of the House, 12/1/1930, in vy, 8. Congress, House, Iseless
loc. 71" Cong., 3 sess., 1931, H. Repy, 2891, at 2 and 4 [MA-440,1),

Congress concurred in the Department’s fequest, .
7 U. 5. Congress, General Accounting Office, MKMMMMM
mﬁiﬂnﬁmxmmm (Washington: GPQ, 1926) 3t 36 {MA-813] and Chiief,

Finance Division loComrnimimofMuAfhin. 11/5N925, NA RG 48Recordsofﬂte0ﬁ'iceo!‘me
Secretery of the Interior, Entsy T49A, Central Classified Files [CCF) 1907-36, 5-6 General, box 1437,
Accounts, 4/4/1916-520¢ 1926 [MA-899). The atter contains proposed regulations and the signatures of
the Comamissioner of Indian Affairs and the acting Secreary of the Interior in 2pproving the proposal.
“U. S. Department of the Treasury, Office of the Secretary, Disnositi Depariment
Circular No. 358, 5/16/1925 {MA-776).
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and other duplicates of original records. . . .” McCarl emphasized that “[c]are must be
exercised not to remove necessary material, papers and evidence from the records.™!

At the same time MeCarl’s staff was not fuliy aware of just what records were on
file in the various GAO offices. In 1923 the chief clerk of the BIA advised the
Comptroller General that his agency wished to destroy a file entitled Cash and Property
Accounts of Disbursing Offers, Indian Service, 1857-1909. If the original documents
were part of the GAOQ’s permanent records, the BIA would proceed with destruction
plans. The chief of the GAQ Civil Division responded. The originals “should be on
file,” but that “it would be impracticable to advise you definitely” that they were on file.

The BIA requested that the file be destroyed and Congress granted its approval

VI The Disposal of Indian Trust Fund Records, 1935-1952.

A. The National Archives.

In legislation enacted on June 19, 1934, Congress created the National Archives
Establishment of the United States. This new statute repealed the Useless Papers Act of
1889, as amended, and established a National Historical Publications Commission,
composed of Federal and private sector historians and librarians, and the Archivist of the

United States. The Commission had a duty with respect 1o records disposal: on the first

€ U. 5. Congress, General Accounting Office, Office of the Comptroller General, Circular No. H,
191925, GAO Law Libeary (MA-13211 No definition was provided for “necessary” and “unnecesary.”
€ Chief Clerk vo The Comptroller Generad, 11151923 [MA-1342] and Chief, Civil Division to Chief
Clesk, 1172371923 [MA-1343), NA R 411, Records of the General Accounting Office Indian Tribal
Claims Branch, “C™ Series Index, box 4, “Ration Issue Search.” Destruction file 87488-1907-146.
Underscoring added. See also, U. S. Congress, House, Dispositi i
Department of the Interior, 68 Cong., 1® sess., 1924, H. Repe. 226, [MA-1344),
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day of each year the body was to “transmit to Congress . . . a list or description of the
papers, documents, and so forth . . . which appear to have no permanent value of
historical interest, and which . . . shall be destroyed or otherwise effectively disposed of.”
A National Archives Council, composed of cabinet members, members of the House and
Senate, the Librarian of Congress, the Sccretary of the Smithsonian Institulion, and the
Archivist himself, also was established to “advise the Archivist in respect to regulations
govemning the disposition and use of the archives and records transferred to his
custody.”™

The act was not, however, explicit with respect to process, causing the first
Archivist of the United Siates, R. D. W. Conner, to petition the Speaker of the House for
clarification. In April 1935 Conner notified Speaker Byms that it was “not clear” what
his duties were under the law. Conner added that *we have encountered evidence of
misunderstanding in the application of existing laws.” Cenner declared he would write to
“the various government officials for information and advice. . . .”* By 1936, upon
publication of the First Annual Report of the Archivist of the United States, Conner was
confident. Having appointed a staff of “well-trained Special Examiners,” he was able to
concur in the destruction of 125 archives serials.” An “orderly procedure,” Conner
reported, was “in place of the more or less haphazard methods heretofore followed,™

Haphazard or not, the ensuing years produced little specificity with regard to

jtems proffered for destruction. The Archivist reported several times to Congress

48 Star. 1122, 11231124 (1934) [MA-366). The National Archives Establishment became the National
Archives and Records Service, General Services Administration in 1949, and became an independent
agency, the National Archives and Records Administration, in 1984.

* The Archivist of the United States to J. W, Byms, 4/11/1935, NA RG 128 Records of Joimt Commitices
of Congress, 74® Congress (House), On the Disposition of Exccutive Papers, box 92 [MA-5661,

* First Anouat Report of the Archivist, op. ¢it., of 45-46 [MA-553).
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concerning BIA and Treasury documents but nothing has been noted respecting trust
records that are the subject of these proceedings. In a widely disseminated report of
December 1938 the National Archives reported that there were almest 3,000,000 cubic
feet of documentary records in United States government repositories, along with, in post
offices across the nation alone, more than 1,500 fists of “useless” records. No indication
was given by the Archivist conceming cither the magnitude or the disposal of Federal
Indian trust fund records.”” Four years later the act of August 5, 1939 clarified matters
somewhat. This new legislation formally established the Archivist of the United States as
the middleman who would receive the agencies’ lists and reports and, in tern, submit the

documentation concerning the useless papers to Congress for its evaluation.®

B. The Burean of Indian Affairs.

The imprecise nature of the reports, however, continued. In 1940, for example,
the Archivist submitted to the Joint Committee a list of items furnished by the Interior
Department that the Indian Office desired *destroyed or otherwise disposed of ” The list
included fund allotments, fund advances, journal vouchers, and deposits. The report did

not identify what category or categories of fonding were involved. Because the materials

¥ See, for example, “Report of the Archivist of the Uniled States on Lists of Papers Submited on January

4, 1935, October 7, 1935, and February 15, 1936, by the Department of the Treasury for Disposition,”
4/29/1936, NA RG 128 Records of Joimt Committees of Congress, 74* Congress (Senate), On the
Dispasition of Executive Papers, box 78 [MA-554] and “Report of the Archivist of the United Siaies on
lists of papers, consisting of 292 items, from those recommended to him for disposition, Ti31937, by the
Depanment of the Intcrios,™ 372571938, ibid., box 94, folder 8 [MA-569]. Typical of BIA reconds
submitted for destroction during this era were those of various Indian warchouscs and the Headquarters - -
Purchasing Office.

# C. G. Harris 1o All Employees of the National Archives, 1271 1/1938, NA RG 64 Records of the National
Archives, Official Memoranda-Alphabetical Subject Fike, A Memos to 123, box 278 [MA-526).
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had been part of the holdings of Indian Service warehouses in Chicago and St. Louis,
where workforces were predominantly non-Indian, it is unhikely that trust funds
documentation was included.® A similar report fater that year recommended destruction
of semiannual statements of deposit of funds for fiscal years 1932 to 1938, journal
vouchers for fiscal years 1934, 1936, and 1937, as well as numerous other items.™

In 1939 the administration of document disposal was enhanced somewhat by the
assignment by Federal agencies of a separate and distinct Job Number for each
submission, Yob Number D41-17, consisting of 34 items, for example, was submitted on
National Archives Form M-26 by the Indian Office on August 3, 1940. The new form
provided a column in which it could be indicated that an item was an original or a
duplicate. Duplicate cash accounts for BIA disbursing officers for the period July i,
1936, to June 30, 1937, were submitted in Job Number D41-17 for destruction, as were
duplicate copies of semiannual statements of deposits of funds for fiscal years 1932 to
1938. The Chief of the Interior Department Archives, Oliver W. Holmes, appraised the
records submission, noting that the originals of the cash account documents were retained
by the General Accounting Office and that the semiannual statements were not “of
sufficient value otherwise to warrant retention,” Both jtems were approved for

destruction. Holmes’ report was concurred in by the National Archives Accessions

53 Star. 1219 (1939) [MA-327].
“The Archivist of the Unned States to The Congress of the United States, 62061940, in U. 5. Congress,
5 ; ; ¢ Interic 76‘CDD&..3‘S¢S$-.|940,H.RCPL2789

u23{MA—443l]. Cong:’essmmadmﬂwdeswcﬁonofmm
“R.D w. Conmw?hengmofﬂnUmMMlWlMiuU S. Congress, House, Disposition

; t of the Interior, 76* Cong., 3™ sess., 1940, H. Rept. 3083, at 2 {MA-441}. In
l938|hcmchhns| swzht dmmcuonof duplicats disbursing officer cash account records for fiscal years
1920 and 1931, as well a5 duplicate journal vouchers for 1930. SeeR. DLW, ConnerloTheConsxmof
the United States, 4/18/1938, in U. S. Congress, House, Disposition of Records X
Intesior, 75* Cong., 3% sess., 1938, H. Rept 2248, at 2 and 4 [MA-519}, Congrtsscomcdmlbe
destruction of all of Lhese records,
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Advisory Commitiee and the Congress was so informed by the Archivist. An additional
listing of Interior Depariment documents was recommended by Holmes for retention.™
The new procedures—those engendered by the 1939 clarification—may have
served the system well in at least one instance. In December 1940 the Superintendent of
the Fort Peck Indian Agency in Montana submitted a “sample” list of items “of no
permanent value or historical interest™ to be considered for destruction. The
Superintendent seized upon the 1939 act as one which would “clear individual files of
cuntbersome paper matter of no consequence,” that is “papers of no valve from individual
Indian folders. .. ." The Commissioner’s office identified the submission as Job Number
D41-175 and forwarded the Superintendent’s letter to the National Archives in January
194i. The BIA received a swift response. The submission from Fort Peck was
insufficient, the Archives observed, and considerable amplification and production of
samples were necessary prior to making a decision. The Archives noted also that the
Superintendent’s request was “the first request covering the disposition of records of a
field office ever received” from the BIA. There appears to be no further commespondence

in the record concerning this unusual request and the Superintendent’s description of the

T U. 8. Department of the Interior, National Archives Form M-26, Recommendation for Disposition of
Executive Papers, 873071940, RG 128 Records of Joint Committees of Congress, 76* Congress (Sensie),
On the Disposition of Useless Papers in the Executive Departments, box 10 [MA-5711; two letters, O. W,
Holmes 1o The Archivist, 9/17/1940, NA RG 64 National Archives and Records Service, Exiernal Disposal
Jobs, 1935-74, box 79 [MA-58] and MA-5791: M. W. Price to The Archivist, W24/1940, ibid. [MA-380);
and The Archivist of the United States to The Congress of the United States, 10/9%/1940, ibic. [MA-530).
The duplicate cash sccount records were considered to be a “contineation of a series previously reported
For disposition™ by the BIA. The appraising archivist believed those docoments to be “valueless” and s0
informed the Interior Department. The deparament confirmed that they were valueless and drat the
originals were on file at the GAO. Ste Administrative Secretary, The National Archives to Assistant
Secretary of the Interior, $2/11/1939 [MA-1346) and Chicf Clerk, Department of the Intexior to
Administrative Secretary, The National Archives, s d. [MA-1345}, NA RG 411, Records of the General
Accounting Office Indian Tribal Claims Branch, “C" Sesies Index, box 4, “Ration Issve Search,”
Destruction file 87488-1907-146.
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documents submitted for dispostion was insufficient to determine if frust records were
involved.”

A job submitted by the Interior Department in early 1941 provides another
example of diligence in the records disposal process. On January 21 the Indian Office
proposed that 35 items be disposed of. Among those were duplicates of “Individual
Indian Money, abstract vouchers™ for fiscal years 1939 and 1940 and “Statements of
Eamings on Indian Trust Fands”™ for fiscal years 1936 to 1939. The Office also submitied
for disposal the originals of *Angnual Report{s] of deposits of Indian funds in bonded
depositories” for the period 1928 to 1933, Neither the Statements of Eamings nor the
Annual Reports was identified further as being 1iM documents. The National Archives
records disposal appraiser found that both the duplicate and original documents could be
destroyed because the information was retained in the BIA's Fiscal Divi.;;ion and that
“[mJost of the vouchers” were held by the GAO. The appraisal was upheld by the
Naticnal Archives Council and destruction was recommended by Congress.™

The 1939 act was repealed in 1943. A new statute provided “for the disposal of
certain records of the United States Government.” Under this guidance the Archivist was

to submit to the Congress, “at such times as he shall deem expedient,” lists or schedules.

0. C. Gray 1o Commissioner of Indian Affairs, 12/27/1940, NA RG 64 National Archives and Records
Service, Extemal Disposal Jobs, 1935-74, box 79, Job Number D41-175 [MA-534.1}; BIA 1o The National
Archives, 1/33/1941, ibid. [MA-534]; and Administrative Secretary lo Commissioner of Indian Affairs,
17171942, ibid. [MA-534.2).
B . 8. Department of the Inicrior, National Archive Form M-26, Recommendation for Disposition of
Executive Papers, 1/21/1942, NA RG 64 National Archives and Records Service, External Disposal Jobs,
1935-74, box 79, Job No. D42-32]1 [MA-585).
* ¢, L. Guihrie to M. Kahs, wmz, ibid. [MA-587] and U. 5. Congress, House, Disposition of Records
Rrtmy : T7* Cong., 2 sess., 1942, FL Rept. 1996'm 1-2
-534] Sumllr ma!enals were snbuulled for destruction by the BIA in 1944, See U. S, Department of
the Interior, National Archives Form 108, Comprehensive [List] or Disposal Schedule (Papers, etc.),
511001944, NA RG 64 National Archives and Records Service, Extemat Disposal Jobs, 1935-74, box 79
[MA-595].
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submitted to him by government agencies that “do . . . not have sufficient administrative,
legal, research, o other value to warrant their continued preservation by the United States
Govemnment.” As before, a Joint Commiltee was 10 be formed, the lists or schedules
were 10 be evaluated, and the Departments were to dispose of the records in accordance
with regulations isstred by the National Archives Council. The statule also empowered
the Archivist to order the destruciion of Federal records “[ilf the joint committce fails to
make a report . . . on any list or schedule submitted to Congress by the Archivist. .. ."”
The 1943 law added another records disposition and disposal responsibility for
the agencies and the Archivist, that of developing a disposition plan, 2 written statement
on the actions 1o be taken wilh respect to all records produced by Federal agencies. The
purpose of this plan was to identify records to be preserved and to develop schedules for
their retirement, as well as to identify records that were disposable and schedules for their
periodic destruction. Whereas in the past an agency would submit a list of disposable
items whenever it considered it necessary to destroy an accumulation of useless records,
under the new procedures, an agency, through the submission of a schedule of those types
or classes of its records which automatically become useless after a stated period, would
obtain continving authorization for the disposal of such records. The act of 1943 also
cautioned agencies 1o ensure that they gained the written approval of the Compuroiler

General before destroying “records relating to claims, demands, and accounis™ not yet

settled and adjusted by the GAO.™ Fb]lowing passage of the 1943 law BiA fiscal

™ 57 Stat. 380 (1943) [MA-444].
® 57 Stat. 380 {1943), op. cit. and General Scrvices Administration, Nationa) Archives and Records
Service, “Disposition of Federal Records,” Washington, D.C., 1949, a1 13 EMA-??S] To assist the Bureas
of Indian Affairs in developing schedules for retention and dispossl, the National Archives detailed an
archivist to the Burcau in the summer of 1943 10 work with Buresu personnel, See Chicf, Mails and Files,
Bureau of Indian Affairs 1o R. J. Ballantyne, 2/16/1949 [MA-1604], NA RG 75 Records of the Bureau of
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records, including those of individual Indian money accounts, were under a two- to three-
year retention schedule. The BIA routinely informed the Archivist that destruction was
justified because either the records werc of “transitory administrative value™ or “other
record copies are permanently retained in the central office fites of the Office of Indian
Affairs, or at the General Accounting Office.””

The 1943 act was amended in 1945 to permit the Archivist of the United States to
develop schedules proposing the disposal “after the lapse of specified periods of time, of
records of a specificd form or character common to several or ali agencies. . .. In
1946 the Archivist informed government agencies that “certain basic fiscal and
accounting records” were not to be included in such general schedules because he
considered those records to be part of “a minimum core of {an agency’s] ‘housekeeping’
records [that were] necessary in order to reflect the major facilitaling operations of the
organization. . . "™ In late 1945 the BIA submitted 46 jtems for destruction, among thern
abstracts of checks paid, disbursing account statements, IIM purchase osders and
vouchers, applications for payment of individual Indian moneys, IIM account royalties,
and “feJqualization” payments for 1IM accounts. These items were considered by the

BIA to have been “either of transitory administrative value only, or of which other record

Indian Affairs, CCF 1940-56, CCF 146, “Correspondence Concerning New Regulstions Relative to the
Disposition of Federal Reconds.” )

7 Gee U, S. Department of the Interior, National Archives Form 108, Comprehensive [List] or Disposal
Schedule (Papers, cic.), Job Na. 344-513, ¥1/1944, NA RG 64 National Archives and Records Service,
External Disposa] Jobs, 1935-74, box 79 [MA-593]. A “retention schedule™ specifies setention periods,
that is, how long records are to be retained in the premises of an agency or offsite storage before being
destroyed or transferred to a Federad archive (the National Archives or a Federal Records Ceater).
Agencies transfesting records Lo the National Archives transfer both custody and control. Agencies
transfersing secords to & Federal Records Center transfer only custody.

75 50 Stad, 434 (1945) [MA-445). The statute pointed out that the blanket suthorization for disposal was
“permissive and not mandatory.”

™ General Services Administration, National Archives, Circular Letter No, 47-2, 8/7/1946, NA RG 64
Records of the National Archives and Records Administration, Official Memoranda-Alphabetical Subject
File, A Memas to 123, box 278 {MA-525).
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copies are permanently retained in the central office files of the Office of Indian Affairs,
or at the General Accounting Office.”™

The 1940s saw considerable fickd establishment interest in records disposal,
Jargely generated by diminishing availability of space. In this regard, the Superintendent
of the Five Civilized Tribes Agency informed the Commissioner that “it would be
difficult 1o estimate the quantity of useless material we have in the attic but we know
there are a great many tons of it.”* More to the point, however, the United Pueblos
Agency in Albuquerque, New Mexico, along with several other field offices, sought
disposal guidance with regard to various categories of records, among them individuoal
Indian moneys abstracts and specia} deposits, as well as statements of depository
accounts. The Central Office responded to the United Pueblos request by stating that
records of that sort should be “retained indefinitely.”™

Further attention to Federal records management was provided by Executive
Order of the President in September 1946, Executive Order 9784, “Providing for the
More Efficient Use and for the Transfer and Other Disposition of Government Records,”
ordered essentially that agency heads establish and maintain an active continuing

program for records disposition and disposal. Agencies were o retain only those records

® U. 5. Depantment of the Interior, National Aschives Form 108, Comprehensive {List} or Disposal
Schedule (Papers, etc), Job No. 3456-89, 1v%/1945, NA RG 64 National Archives and Records Service,
External Disposal Jobs, 1935-74, box 79 fMA-538]).

¥ Supcrintendent, Five Civilized Tribes Agency o Commissioncr of Indian Affakrs, 511471945 [MA-1508},
NA RG 75 Records of the Buresn of Indian Affairs, CCF 1940-52, box 5, CCF 146.

¥ See, for canmple, General Superintendent, United Pocblos Agency to Comvmissioner of Indian Affairs,
V141945 IMA-1596) and Commissioner of Indian Affairs to General Superintendent, United Pueblos
Agency, 41941945 [MA-15%7), NA RG 75 Records of the Burean of Indian Affairs, CCF 1940-52, box 5,
CCF 146.
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needed for current business. A}l other records cither were to be offered to the National
Archives, or proposed for other disposition.”

In 1949, when the National Archives Establishment and its functions, records, and
personnet were transferred to the General Services Administration {GSA), the
Administrator of General Services assumed 21l of the responsibilities associated with
records management and disposal practices. The Archivist, however, continued 1o
manage and advise on Federal records management matters.™ In 1949 the GSA also
published an extensive treatise on the preservation and disposal of Federal records in
which agencies were advised that records “must” have permanent or enduring value to be
preserved. Those without enduring value—that is, those without permanent vatue or
historical interest— were to be destroyed.” That treatise, based on the acts of 1943 and

1945, laid out explicit procedures for the disposal of Federal records.

In response to the neoteric interest in records retention and destruction, the BIA
Central Office conducied a survey of its files and records in 1950. Inactive files were to
be retumned to the central file room. All copies were 10 be destroyed. The survey located
36 drawers of unfiled original fiscal records that were considered to be retired, that is
records that were not destined for disposal. The survey located another 174 drawers of
Tiscal records at the Branch level, of which 145 1/2 drawers wese considered retired at
that fevel, 14 drawers were to be centrally filed, and 14 1/2 drawers were to be

destroyed.*

B Executive Order 9784, 5/25/1846, in “Disposition of Federnl Records,” op. cit., 3t 39-40.

63 Stal. 377,381 (1949) [MA-446).

¥ smyieposition of Federal Records,” op. cil, st 17.

* Executive Officer, Burean of Indian Affairs 10 Branch Chiefs, 1/25/1950 [MA-1605] and . S.
Department of the Interior, Burcau of Indian Affairs, Branch of Property and Supply, "Records
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The Bureau's formal response to the requirement 1o establish a records disposition
schedule was introduced in 1950 and the first records destruction under the new Records
Disposition Program was carried out in early 1951. "“Chapter 3, Records Management
Volume IV — Administration Manual, Bureau of Indian Affairs” was issued in Apnil
1951. The chapter outlined “procedures and policies for the evaluation, preservation and
dispesal” of BIA records both in the Central Office and n the field offices. Under this
program, General Schedule No. 4, which was modeled after National Archives General
Schedule No. 5, provided guidance for the retention or disposal of fiscal or financial
records. The schedule contained instructions for 171 types of records, none of which
referred explicitly or implicitly to individual Indian moneys. Record type categories
which conceivably could contain individual Indian moneys information, such as journal
vouchers, current accounts, or distribution ledgers, specifically excluded disposal of

“Indian Service Special Disbursing Agent” records or “originals.”™

Management Survey™ [MA-1606). NA RG 75 Records of the Burear of Indian Affairs, General Service,
1953-54, Accession S9A643, box 13, file 6432-1953-130.0.

¥ Director, Division of Property Management, Office of the Secretery of the Interjor, to Commissioner of
Indian Affairs, 4/18/1951 {MA-1599] and Burcsu of Indian Affairs Manual, Volume [V — Administration,
Part TH-Property and Supply, Chapter 3, Records Management, 1951 [MA-1600}, NA RG 75 Records of
the Burcau of Indian Affairs, CCF 1940-52, box 5, OCF 146. Section 301.08 of the Indian Affaizs Manual
specifically noted that General Schedules produced by the National Archives were “penmissive and not
mardatory.” Nonetheess, the Propesty Management Division Dircclor informed the Commissioner ihat
the BIA’s version of the Naticna) Archives® Schedule No. 5 was “vontrary™ to the intent of the Archives.
The BIA’s schedule, he stated, was uncconomical as it sei forth to “maintain permanently what will be -
thousands of vouchers and other {iscal reconds on a chance possibility that occasionad reference may be
made to a very Bmited number of them.” He recommended closer compliance with ihe Archives example.
1t does not appear that his recommendation was adopied.
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C.  The General Accounting Office.

The official history of the GAO admits that “[u]nlike most federal government
agencies, GAO has not routinely offered its records o the National Archives and Records
Administration for accession. Consequently the National Archives holds very few GAO
documents.” Defende he Public Interest; eneral Accounting O 2]-
1966 further staies that “'[a]lmost all existing GAO records are either in GAO offices in
Washington and elsewhere or in the Federal Records Center in Suitland, MD,”*

Based fargely on the public record, it would appear that the GAO had been
sensitive for more than 20 years to the need to retain BIA tnibal financial records. From
1925 to 1936 the Indian Tribal Claims Section prepared reports on 103 separate Indian
claims brought as a resuht of jurisdictional acts passed by Congress on behalf of Indian
tribes. Beginning in 1938 the GAC processed an additional 13 claims of this nature. The
GAO, therefore, dealt with an enormous number of Indian trust records during the 1920s
and 1930s. Although these records were tribal records, there is no reliable reason to
assume that individual records would have been treated differently.® In [945 the GAO
produced Office Order No, 64, “establishing™ a records disposal policy, and issved 18
supplements in the ensuing five years that addressed specific types of files in the custody

of the GAO that were authorized for destruction. The Comptroller General reported that

the disposal policy

® Trask, R. Defender of the Public Interest, op. cit., at 541 [MA-808). The records at Suitland, Maryland,
zre, of course, under the control of the GAQ. According to the published history there are 370,000 records
dating from 1921 10 1966. The reconds at both repositories will be reviewed.

* R. R. Trask, Defender of the Public Interest, op. cit, at 192
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principally has been applied loward disposition of records forwarded o the

General Accounting Office by departments and agencies in support of accounts,
claims and other fiscal and accounting transactions as well as fiscal, accounting,
and other records established or transferred by law to the custody of the Office.”

In his Annual Repont for fiscal year 1945, the Comptroller General informed Congress

that

iltustrative of the papers authorized for disposal are paid money orders and
checks, telegrams supporting paid vouchers, entries and manifests and al} papers
in support thereof submitted in Custom Officers’ accounts, and official travel
authorization of civilian officers and employees of all United States Governrment
departments and agencies, all of which have served their purposes in the audit and
settlernent of accounts and chaims.”

This order provides an hmportant jindication that at feast by 1945 the GAO had

developed instructions that would have preveated the destruction of Indian trust records.

More important, however, in 1952, after alrnost 30 years of processing fiscal records of

all stripes, the Comptroller General informed the Speaker of the House of

Representatives and the President of the Senate that the GAQ was initiating a program by

which fiscal records in existence prior 1o 1900 and as Iate as September I, 1939, were to

be reported to the National Archives for ““appraisal and appropriate disposition. . . " Itis

significant that the Comptroller informed Congress at that time that this would be “the

first time that original fiscal accounts will be disposed. . . .” Since some of the records

predate the transfer of anditing responsibilities 1o the GAO in the early 1920s, the

disposal submission could have included the vniverse of Treasury Department records;

but as we have seen, a significant number of Treasury IIM records were destroyed some

® Comptrolfier General of the United Stales, “Establishing a Records Disposal Policy and a Conunitiee on
Preservation and Disposition'of Retords,” Office Otder No. 64, 5/25/1945, GAO Law Library, Office
Onders [MA-1270) and Office Order No. 64, op. cit., Supplement No. 12, %13/1946. Records created by
the GAQ itself were brought under the disposal policy i in September 1946, as well.

* U, 5. Congress, General Accounting Office, Annus

States forthe Fiscal Year Enced June 30, 1945 (Washington: GPO, 1945), oL 76 [MA-1317).
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34 years earlier, pursuant to 1he Useless Papers Act of 1889. Furthermore, in
commencing this first-iime disposal program that ordered the appropriate disposal of alt
settled fiscal accounts and seitled claims, the Comptroller General specifically exempted
all accounts and supporting documents, whether tribaj or individual, “pentaining to the
Indian Service” That exemption was inciuded in the disposal request sent by the GAQ to
the Nalional Archives and the Archives appraiser took special notice of the exemption.™
1t would appear, based on the records studied, that there is Bittle chance that the General
Accounting Office presided over the destruction of individual Indian moneys records, It
would appear also that, in 1952, while the Comptroller was motivated to seek “ultimate
reliel” from a collection of 700,000 square feet of non-Indian Service disposable records,
some of which “actually antedate the ratification of the Constitution of the United
States,” he was probably motivated to retain Indian fiscal records by both the experience
of the jurisdictional acts of the previous era, and the Indian Claims Commission Act of

August 13, 1946, the proceedings of which began on August 13, 19517

% Comptroller General of the United States to The President of the Senate, 4/21/1952, st 4-5, NA RG 217,
Recocds of the Accounting Officers of the Treasury Department, box 156 [MA-1329]. In separate
comrespondence ko the Adneinistrator of General Services, the Comptroller Genceral referred 1o the new
program as one of “great importance.” The Administrator concurred. See Compirolier General of the
United States to The Administrator of General Services, 6/23/1952 [MA-1330) and Administrator of
General Services 0 The Comptrofler General of the United States, 7/9%1952 [MA-1331), both ibid. See
also General Services Administration, National Archives and Records Service, Form 115, Request for
Authority to Dispose of Records, ¥24/1952, with accompanying Appraisal Report, 6/25/1952: Disposal
Job No. JENNA-225, ibid. [MA-1332).

* Comptroiler General of the United States to The President of the Senate, 4/21/1952, op, cit, i  and 4
[MA-1329]. The Indian Cleims Commission Act is at 60 Siat. 1049 (1946} [MA-1625].

3/14009:39 AM
38

T EY0002364



DRAFT - ATTORNEY WORK PRODUCT
CONFIDENTIAL

VII. Disposal of Indian Trust Fund Records, 1952-199%6.

A.  The Bureau of Indian Affairs.

As with previous periods, it is difficult to learn if those records determined by the
BIA 10 be of no permanent value or historical interest included individual Indian money
documentation. According to the 1949 Federal records disquisition, noted above, the
records were to be described “so accurately that any misunderstanding as to their identity
will be avoided.” This, of course, was not always done. In apparent recognition of this
failing, a representative of the Archives was o inspect the records and "usually visit the
agency . .. 1o obtain additional information about them. . . ™ In some cases this
dialogue between agency and archivist fumished sufficient information 10 conclude that
the documents submitted for destniction were valueless. For example, in 1953 the BIA
recommended the destruction of records from 1908 10 1924 described only as “Finance
and Accounts-Banks, Control of” and “Statememt of Funds.” The archivist apparently
investigated and determined that although the file titles were misleading, the matenials
did “not contain fiscal documents actually needed or used in the audit process.” The
Comptrolier General also evaluated the documents and agreed with the archivi'st’s

conclusion.” The Joint Committee on the Disposition of Executive Papers authorized the

destruction.®

'"“DispositionochdaﬂRmds,"Op.ciL.at18:nd3l. ,
"= General Services Administration, National Archives and Records Service, Appraisal Report: Disposal R

Job. No. TII-NNR-50, /25/1953 [MA-700] and L. C. Warren to The Administrator of General Services,
SrX1Y953, NA RG 64 Reconds of the National Archives, Internal Disposal Folders, RG 73, box 7 [MA-
5971 Congress concurred in the request for destruction. See General Services Administration, National
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During the previous year, however, there was one instance in which the Bureau of
Indian Affairs proposed to destroy, among other items, what it described as “Department
of the Interior Form 5-367{, Individual Indian Money Purchase Order, November 14,
1938 — November 10, 1939." The National Archives appraisal report agreed with the
BIA proposal, noting that those records “consist of routine accounting forms . .. on a low
accounting or administrative level. Many are commonly listed for disposal by
Government agencies after the expiration of relatively short retention periods.” The
National Archives submitted the list to Congress with the concurrence of the Bureau.”

The vse by government agencies of the National Archives form “Request for
Authority 10 Dispose of Records,” introduced in the 1949 publication "Disposition of
Federal Records,” produced a degree of confusion. In submitting these forms, agency
representatives had to centify that the records fit into one of three categories of disposal:
(1) that they ceased to require further retention; or (2) that they would cease to require
further retention by a specified date or occurrence of a specified event; or (3) that they no
Ionger had retention value becavse they had been properly micro-photographed for
retention.” In 1954 the BIA submitted a request 1o dispose of original records thaz it
claimed fit into the second category. Among the records listed were certain individual

Indian money files containing correspondence with regard to the expenditure of

Archives and Records Service, Record of Holdings, 5/27/1954, NA RG 64 Records of the National
Archives, Internal Dispossl Folders, RG 75, box 7 [MA-598].

% 1}, §. Congress, House, Risposition of Sundry Papers, 83™ Cong., 1* sess., 1953, H. Repl. 573, at

1-2 [MA-1302]. The Committce misidentified the BIA fiscal records as Gereral Services Administration
srecords.

¥ General Services Administration, Naional Archives and Records Service, Forme 115, Reguest for
Authority to Dispose of Records, 149/1952, and accompanying Appraisal Report, /131952 [MA-1601},
Archivist of the Uniled States to Commissioner of Indian Affairs, 2/19/1932 [MA-1602}, and Executive
Officer, Burcau of Indian Affairs 10 Archivist of the United States, 477/1952 [MA-1603], NARG 75
Records of the Burcau of Indian Affairs, CCF 1940-52, CCF 146. An appropriate report of Congress has
rot been focated.
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individual funds by individval Indians, and applications for “surplus funds.”™ Although
the BIA recommended the retention of these financial records, the agency previously had
not provided a schedule for their retention. As a resull the evaluating archivist stamped
the request ““disposat not approved.™'® The archivist’s action, of course, ensured their
retention. In this case, Congress approved the disposal of those records so approved by
the National Archives.'™

Individual Indian money records were clearly the subject of a 1957 submission for
disposal. Among records of the Pierre (South Dakota) Indian School submitted under the
heading “Individual Indian Money Records™ were

» ltem No. 2:  “Schedules and Vouchers, 1912-19177;

« Itemn No. 3: “Receipts for the Disbursement of Individual Indian Money, 1917-
1942"”; and

= Itemn No. 4: “Abstracts of Individual Indian Money and Special Deposits, 1917~
1946.7

According to tbe BIA. Item No. 2 consisted of “{o]fficial receipts for money received and
disbursed for the use of Indian pupils. . . .” Item No. 3 contained “[m]emorandum copies
of pre-numbered official receipts issued by the disbursing officer at Pierre showing sale
or purchase of products. . . . Itemn No. 4 was described as “[mJemorandum copies of
ledger sheet Indian Office Form 5-321. .. The form revealed personal census
information, as well as “source of funds, remarks, receipts, payment, and balance at close

of quarter.” The submission contained po reference to the existence of other copies of °

these materials, a matter also not addressed by the National Archives appraiser and the

* Disposition of Federal Reconds,” op. cit., 21 28-33.

¥ (eperal Services Administration, National Archives and Records Service, Form 115, Request for
Authority to Dispose of Records, 4/29/1954 and sccompanying Appraisal Report, 5/27/1954: Disposal Job
No, JI-NNA-1135. NA RG 64, Records of the National Archives, Exieraal Disposal Jobs, 1935-74, box 79
[MA-542]).

19 Apoeaisal Report, S/27/1954: Disposal Job No. I1-NNA-2423, op. ciL
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acting Assistant Archivist for Records Disposal. The laner official, however, found the
items “disposable because they do not have sufficient value for purposes of historical or
other research . . . 1o warrant permanent retention by the Federal Government.” Congress
approved the destruction of these records five years later.'”

A 1963 submission included what appears o be ordinary financial records. For
example, the Bureau requested that headquarters check stubs for the period 1864 to 1873
be destroyed, along with check stubs and registers, bank statememts, canceled checks,
copies of financial repons, journal voucher pages from field offices, and other
documentation, for the period 1866 to 1934. All of these items were adjudged by the
National Archives to be “disposable because they do not have sufficient value for
purposes of historical or other research. . . .- Moreover, they do not appear {0 possess any
residual administrative, Jegal, or fiscal valve for the government.”’® Congress approved
the requested disposal.'™

Some BLA financial records, however, are “missing” as a result of unusual
circumnstances. Indian protesters led by the Amc;rican Indian Movement occupied the
central offices of the Bureau the entire first week of November 1972, During this siege

172 cubic feet of “significant records™ apparently were lost as a result. Of the 172 cubic

®1 4, 8. Congress, House, Risposition of Sundry Papers, 83 Cong., 2™ sess., 1954, H. Rept. 2103, at
1-2 [MA-1301].

¥ General Services Administration, National Archives and Records Service, Form 115, Request for
Autherity 10 Dispose of Records, 3/21/1957 with accompanying Appraisal Report, 11/30/1962: Disposal
Job No. II-NNA-2423 [MA-544), NA RG 64 Records of the National Archives, External Disposal Jobs,
1935-74, box 79 and U. S. Congress, House, Dispasition of Sundry Papers, 88" Cong., 17 sess., 1962, H.
Rept. 118, at | [MA-1312}

" D. 1. Proulx to H. Kahn, %13/1963 [MA-520} and Appraisal Repont, Disposal Job. No. NN-263-18,
2501963 IMA- 521).}],bmh NA RE 64 Reconls of the National Archives, Internal Disposal Folders, RG
75, box 7.

' . 5. Congress, House, Disposition of Sundry Papers, 88* Cong., 1% sess., 1963, H. Rept. 118, at 1-2
{MA-1303]. The Commitiee misidentified the BLA fiscal records as General Services Administration
records.
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feet, there were 40 cubic feet identified by the Bureau as being records of the Financial
Management unit and 10 cubic feet from the Credit and Financing unit. The Financial
Management records included pesformance bonds, checks payable to the BIA as lease
payments, and “90 bundles of GAO records on loan from the National Archives.” The
laiter records were described as "Navajo Finance records (Accounts of Disbugsing
Officers) for the period 1937-1951." The BIA employee who reperted the matenials to be
missing commented that these records “are essential for 3 or 4 Court of Claims cases now
pending.” The Credit and Financing records were not related to matters in these |
proceedings. '

In 1952 the Administrator of Generat Services instifited a government-wide
program for the protection of personnel and fiscal records for emergency use. Following
a study by his agency and by the Civil Service Commission, the Bureau of the Budget,
and the General Accounting Office it was decided that those fiscal records to be protected
should be those that “msure the conslant flow of revenue into the Treasury and those
involving, generally, the Government’s credit. . . .7 The BIA noted that the Indian
Service collected “payments and rentals on timber contracts and land and grazing feases™
that are deposited in the Treasury to the “credit of the tribe or the individual Indian.™
Such revenue, one official conchided, did not constitute income-producing records of the
governnmient. The Administrator’s program was strictly observed by the Bureau. Asa

result, IIM fiscal records were not protected at the onset of the new program. The only

"o W. B. Evans to Director of Management Systems, 12471972, NA RG 48 Office of the Secretary of the
Interior, CCF 1969-72, box 263 (MA-928) Over §50 cubic feet of looss reconds alone were recovered
from stairwells-and hallways. The occupation led to the resignation of both the Commizssioner of Indian -
Affairs and his chiel depuly, as well as an Assistant Secretary of the Interior. See R. M. Kvasnicka and H.

1. Vicla, eds., The Commissicners of Indian Alfairs. 1824-1977, with a Foreword by Philco Nash (Lincoln,
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fiscal records identified as qualifying for this extraordinary protection were individual
retiremnent records.’™

In July 1956 the National Archives approved a disposal schedule for the BIA.
Records were identified by the decimal-subject classification system adopied in 1907.
Under the disposal schedule certain records were to be destroyed after eight or 135 years.
Certain records in the Finance and Accounts series—decimal 2XX-—such as Control of
Banks {203), Statement of Funds (220.2}, Deposit of Funds (220.3), and Checks -
Warrants & Drafts (221) were 10 be destroyed after eight years; others such as
Investments — Bonds {231) and Acccunts of Disbursing Officers (251) were to be
destroyed after 15 years. Not included in the disposal list was decimal 225, described in
the BIA classification system as “Funds from Sales, Rents, Pupil Labor, Thumb Marks,”
but, more 1o the point, the file category for individual Indian moneys. It would appear,
then, that as of 1956 BIA individual Indian moneys files were still maintained at the
BIAT

in 1962 the BIA issued 43 1AM, thereby establishing a records contrel schedule
for its general and administrative records. Files of the Central Office were to be broken

every three years and transferred to the Washington National Records Center one year

NE: University of Nebraska Press, 1979), at 338-39. A check of coun records revealed only tibal claims
on the various dockets. . .

1% Administraior of Government Services 1o Heads of Federal Agencies, and *Recommended Program foc
the Protection of Personne! and Fiscal Records for Emergency Use,” 11/16/1931 {MA-1613), C. J. Wingate
o Executive Officer, Burcau of Indian AfTairs, ¥24/1952 [MA-1614), and Executive Officer, Burcau of
Indian Affairs to Direclor, Division of Property Managewment, 3/31/1952 [MA-1615), NA RG 75 Reconds
of the Burean of Indian Affairs, General Service, 1940-1956, Accession 68A-4937, box 18, file 188 15-
1951-103.3, "Protection of Personnel and Fiscal Records for Emergency Use.

¥ wSuppiemental Disposa? List for Central Office Files,” Supplement 1, 43 IAM 3.1, Appendix A, Release
43-120, 8/7/1963 [MA-1347), Joe Walker Collection, U. S. Department of the Interior. A similar list

- produced subsequent to 1952 indicated that many of the same decimal-subjects were to be disposed of by -
transferring them to Federal archives. No retention schedule was provided in that document. See "Burcan
of Indian Affairs Classification Headings for Records in Archives & Federal Records Centes,”
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Tater; files of area offices and agencies were 10 be treated similarly. The records control
schedule, however, did not control the disposal of fiscal records relating to trust funds
and records dated before 1921, which were designated for permanent retention.
Individual Indian moneys records, that is, those relating to proceeds from sales of real
and personal property of individual Indians, rentals of allotments, shares of per capita
payments nat paid direct, voluntary deposits, pupils’ funds, coupon bonds and similar
securilies, interest credited to accounts, and collections from miscellaneous sources, were
to be retained permanently. Al Central Office case files, ledgers and cards (onginal and
duplicate), and posting and control media (colleclion vouchers, jowrnal vouchers, and
check copies, original and duplicate) were to be transferred to the Washington National
Records Center when inactive. Records held at Indian agernicies were to be controlled
differently: all case files, original ledgers and cards, and oniginal posting and control
media were 1o be retained permanently; duplicate ledgers and cards and duplicate posting
and contro} media were to be destroyed afier five and three years respectively, Original
schedules of collection, cenificates of deposit, and “similar” accounting documentation
were not considered IIM supporting documentation, even if they covered LIM funds.
Such documentation was considered by the BIA 10 be regular accounting records, and
official record copies of such items were considered records of the GAQ 10 be disposed

of according to GAO regulations.'™

n.d, NA RG 411, Records of the General Accounting Office Indian Tribal Clxims Branch, Index to “C™
Series, box 1 [MA-1341}.

¥8 1, 5. Departmeit of the Interior, Burrau of Indian Affairs, “Records Control Schedule,” Supplement 1,
43 IAM 3.1, Release 43-120, 8/7/1963 [MA-1348), Joe Waiker Collection, U. S. Department of the
Interior. See also Assistant Comnmissioner {Adminisuration) to All Arca Dircclors, et al,, 226/1963 [MA-
1610], NA RG 75, General Service 1964, CCF 1957-69, box 104,
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In 1967 the BIA cooperaled with the National Archives 1o dispose of field office
records created from 1881 through 1925 and slored in the Federal Records Centers.
Among those records approved for destruciion were “Accountable Officers Records” and
“Bank Records.” The former category included current accounts, schedules, abstracts of
disbursement, and paid vouchers, among other iems; the latter category included bank
statements, notices of deposit of funds, and interest paid on deposits. No reference was
made to individual Indian money accounts. The disposal was approved by all concerned,
including Congress.'™ At the same time the Bureau was beginning to place records
“designated as being of enduring value” atready in the Federal Records Center inlo the
newly created archives areas of the respective centers. According to the Assistant
Aschivist of the United States, the BIA records would represent the “first series of
records to be incorporated in the regional archives of the United States.™""®

There was additional motivation for disposition and disposal in those mid- 960s.
On September 22, 1966, President Lyndon Baines Johnson launched a government-wide
attack on vnneeded records and papers. Declaring a "moratonum on the purchase if new
file cabinets,” he instructed all agencies to destroy “old records” and to transfer records to

Federal records centers.””” The Bureau informed its field agencies that the campaign goal

' Director, Records Appraisal Division, National Archives and Records Sexvice w Director of |
Admibistration, Bureau of Indian AfTairs, %16/1967 [MA-1646), General Services Administration,
National Archives and Reconds Service, Form 1135, Request for Authority to Dispose of Records,
151967, and accompanying Appraisal Report, /16/1967: Disposal Job No. NN-167-130 [MA-16471,
and Chief , Branch of Property and Supply, Bureau of Indian Affairs to All Area Directors, 12/7/1967
[MA-1648), NA RG 75 Records of the Bureau of Indian Affairs, General Service, 1967, Accession 73A-
1106, box 58, file 3306-1967-103.1.

1 assistant Archivist of the United States to Director of Adsninistration, Burean of Indian Affairs,
11791967 [MA-1649], NA RG 75 Recoeds of the Bureau of Indian Affairs, General Service, 1967,
Accession T3A-1106, box 58, file 3306-1967-103.1.

P The White House, President of the United States, “Memorandom for Heads of Departments and
Agencies,” %22/1966 [MA-1652), 1. NA RG 75 Records of the Bureau of Indian Affairs, General Service,
19673, Accession T0A-2935, box 118, file 4512-1963-1032.
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was to reduce the volume of records and equipment in offices and other spaces by 20 per
cent over one year, consistent with the current disposition and disposal schedules. The
BIA proceeded with alacrity. By the end of the campaign, Avgust 31, 1967, the Bureau
had accomplished the transfer or destruction of 15,564 cubic feet of records and other
materials, effecting a 19.3 per cent reduction. The Phoenix area agencies led the Indian
Service, having reduced it holdings by 37 per cent."”? There is no way to determine i
1M records were destroyed in this large effort.

Burean record keeping, however, did not meet government standards. In 1968 the
National Archives, on behalf of the General Services Administration, initiated a
government-wide evaluation of the records management programs of the various
executive agencies. National Archives evaluators visited the Central Office, as well as
four BIA area offices, three Indian agencies, and the BIA Office of Consolidated Services
in Albuguerque, New Mexice. The resultant repont, “Managing the Records of the
Department of the Interor, Bureau of Indian Affairs,” pointed out, amoag other findings,
that the Bureau was deficient in the establishment of “definite records management
objectives. . . ™" The BIA, according to the evalvators, had no “formal, on-going plan
for managing records,” and had not set goals "by which actual progress can be
measured.” BIA records management was hampered by “fragmented lines of

responsibility,” the report stated, and many retention periods should be shortened. The

™ »Records Cleanowt Campaign,” n. d., with attached “Nationwide Clean-Out Cernpaign Progress Report
Form™ [MA-1653] and Commissioner of Indian Affairs to All Area Directors, [2/12/1967 [MA-1654}, NA
RG 75 Records of the Bureau of Indian Affairs, General Service, 1963, Accession 70A-2935, box 118, fike
4512-1963-1032,

'O Administrator of Services to Secretary of the Interior, 11/3/1967 [MA-1607], Commissioner of Indian
Alfairs Yo Yarious Area Directors and the Executive Officer of Consolidated Services, 47301968 [MA-
1608], and Administrator of General Services 10 Secretary of the Interior, 6/24/1969 [MA-1609], NA RG
75 Records of the Bureau of Indian Affairs, General Service, 1968, Accession 75-73-1, box 54, file 2162~
1968-103.0. ’
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evaluators noted that records holdings proportionately were far greater tham at other
Federal agencies: “[f]ar too many of the Bureau's records are marked for permanent
retention and shipped 1o the Federal Records Center for permanent retention.” The
problem in the field was considered to be “even more acute.” The evaluators
recommended that field facilities be encouraged 1o send more materials to the record
centers.’* The National Archives evaluators also studied the “vital records” of the
Bureau. Among those records are jand title documents, deeds, probates, and “certain
fiscal records.” The evaluators found the Bureau of Indian Affairs, at the Central Office
and in the field establishment, essentiatly not to be in compliance with current directions
with regard 1o vital records. The BIA program was described as “incomplete” and
“inadequate,” and vital records were being stored at all locations in unprotected space.’*
In 1971 the Bureau of Indian Affairs took steps to straighten out some of the
problems of its field establishment. The Bureau prepared a Field Office Records
Retention Plan, making it retroactive to 1926. The Plan was not a records control
schedule, but rather a means to describe the types of records in the field that “are to be
retained permanently {never destroyed).”""® The records in the Plan were divided into
eight categories, one of which directly affected IIM records. Category 4, “Assisting the
Indians, as Trustee, in Making the Most Effective use of Their Lands and Other

Resources,” included probate and heimhip. files, land allotment and assignment records,

lease files and, most important, individual Indian money ledger cards and ITM status

"4 General Services Administration, National Archives and Records Service, “Managing the Records of the
Department of the Imeticor,” 178969, at 8, 24, 62-65, and 83-85 [MA-1612].

W5 “Managing the Records of the Department of the Intesior,” op. cit., at 69-73.

% Chicf, Management Research Siaff, Bureau of Indian AfTairs 1o Area Directors and Central Office
Jurisdiction Staff, 8/5/1971 [MA-1650] and Bureau of Indian AfTzirs, Management Research Staff, “Part 11,
Retention Plan for Reconds of the Bureau of Indian AfTairs Area Offices and Fickd Offices Afler 1926:

. H14/009:3% AM
48

] EY0002374



DRAFT - ATTORNEY WORK PRODUCT
CONFIDENTIAL

ledgers, case files of individual indian money. The latter files constitute a “history of the
management of an individual Indian money account, including receipts for money
collected, authority for disbursement, copies of purchase order(s), vouchers, royaliy and

production statements, heirship data, etc.”""’

In 1980, 1989, and 1990 the National Archives revisited the BIA's records
management program. The 1989 evaluation “revealed that BIA is deficient in all areas of
its records management program.” The evaluators noted “virtually ro improvement”
since the 1980 study, and the matier “in many respects has worsened.” The 1990 study
found, among other things, “{lJarge volumes of inactive records (many of which are
permanently valuable or are potentially permanent) maintained in agency space, some

under adverse environmental conditions.”""*

In 1977 the rules for disposition of individual Indian moncy records were changed
with the issuance of 15 BIAM. From 1977 to 1989 1IM case files at the Ceniral Office,
area offices, and Indian agencies were retired to Federal record centers three years after
probate and “other” actions were completed, and offered to the National Archives 20
years after retirement. Duplicate copies were to be destroyed when no loager needed.
Heirship files, maintained at the BIA’s title plants, were to be retired to Federal record
centers when no longer active, and offered to the National Archives 20 years after
retirement. At the agencies, original ITM ledgers and cards were (o be held for three

years, or when volume required, then transferred to the Federal record centers. These

Identification of Records 10 be Retained Permanently” (MA-1651], NA RG 75 Records of the Bureas of
Indisn Affairs, General Service, 1967, Accession 73A-1106, box 58, file 3306-1967-103.1.

7 »Rewntion Plan for Records of the Burean of Indian Affairs,” op. cit, ot 42 and 40-p.

M Nationa) Archives and Records Administration, Office of Records Administration, “Evalustion of the
Records Management Program of the Depariment of the Interior, Burea of Indian Affairs,” 8/1990 IMA-
694).
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records would be offered 1o the National Archives 20 years after being semt o the record
centers. Those 1IM posting and control records at area offices and Indian agencies that
were not considered GAQ records were to be organized by fiscal year and retired to
Federal record centers following BIA audit, or three years subsequent lo the end of each
fiscal year. All such records were to be offered 10 the National Archives 20 years after
retirement. All duplicate secords were to be destroyed within five years of their
creation.'”

The BIA issved 16 BIAM in 1989 and this manual remains in effect today. The
4800 series of the new records control document is reserved for “Trust Funds and nm.”
Under the new system 1IM Case Files (requests for withdrawals and related
comrespondence, authorities for disbursernent, vouchers, royalty and production
statements, heirship data, canceled checks, and related documents) are to be retired to
Tederal Record Centers five years after probate and “other actions™ are completed, and
offered to the National Archives 20 years after retirement. All record copies of 1IM
Jedgers and cards and 1M posting and control cards essentially are to be held for five .
years, tetired to the records centers, and offered to the National Archives 20 years after
retirement. Paper copies of Cash Cotlection Files (depostl tickets, receipts, bills for
collection, and checks written to the BEA for deposit into the Treasury) and General
Ledger Detailed Listings (deposits, disbursements, transfers of funds between agencies,
cash balance, and repayments) are 10 be held for three years, retired to the record ceaters,
and Iemporarily frozen. These records are to be destroyed five years after retirement

afier the freeze is lifted. Individual Indian money Deposit Ticket Files are to be held

13, . Depariment of the Interior, Burecav of Indisn Affaiss, “Records Control Schedule,™ 15 BILAM
Supplement No. 3, Appendix 2, 3/23/1978, at 137-138 and 149-54 {MA-134%), Joe Walker Collection, U.
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three years, retired to record centers, frozen, and destroyed len years afier relirement once
the freeze is lifted. Paper copies of 1IM Balance Forward Files (a Jisting of 1IM accounts
reflecting the money balance) are to be held for (hree years following he fiscal year in
which they are created. Magnetic tape data are to be handled the same way. All

duplicates are (o be destroyed when no longer needed.

B. Storage of IIM Records at the Agencies of the Five Named
Plaintiffs and Their Predecessors in Interest.

I 1954 the Office (.)f Defense Mobilization identified an additional category of
records 1o be protected, those “essential to the preservation of legal rights of individual
citizens.” The Secretary of the Interior brought this change to the attention of his bureau
chiefs. The BIA commenced reporting the existence of such records but did not identify
the nature of the records.'™ The program was reoriented toward "“vital records,” that is,
those records not only vitat to the Bureau’s essential functioning during an emergency
but also those records “essential to the preservation of legal rights and interests of
individual citizens and their Government.” The BIA continued 10 protect retirement
records, placing them under this new heading, and the Bureau recognized that IM
records were related to the “rights and interests” of American Indians. Individual Indian

money ledgers would thenceforth be protected in the same manner. Those records to be

S. Department of the Interior.
I® Executive Office of the President, Office of Defense Mobilization to The Heads of Execulive

Depantments and Agencies, 12/23/1954 [MA-1616), and Dircctor, Division of Property Managemend,
Office of the Secretary of the Interior to Burean Chiefs, 1273171954 [MA-1617). The program required
serai-annual reporting; see, for example, Donald J. Proolx, “Status Report, Indispensable Records for
Emergency Use, 17771955 [MA-1618), NA RG 75 Records of the Burean of Indlan Affairs, General
Service, 1940-1956, Accession 68A-4937, box 18, file 22690-1950-103.2.
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protected would be “he last sheet for each individual g, where a centralized 1IM
operating unit prepares a list of balances of individual accounts, the last periodic list.”'?
Under this modification, some Area Offices not only reported that 1IM Jedger
sheets were being protected, but reported also the location where the sheets were housed.
There appears to have been no universal reponting standards. There was reporting,
however, with respect to the seven Indian agencies at which the IIM records of the five
named plaintiffs in these proceedings and their predecessors in interest were probably
filed or stored. For example, the Phoenix Area Office reporicd in 1964 that the Uintah
and Ouray Agency, Fort Duchesne, Utah, housed 1M ledger sheets in “1wo separate
buildings.” The Billings Area Office reported thal same year that the original {IM
ledgers for the Blackfeet and Wind River Agencies, at Browning, Montana, and Fort
Washakie, Wyoming, respectively, however, were “kept in the main office building in {a]
walk-in vault.” One copy was provided annually 1 owners, and one copy was “bound

and stored in an adjacent building in a fire resistant safe.”” The Portland Area Office,

which inciuded the Fort Hall Indian Agency, reported that it had not yet implemented the

program.'”

8 Chief, Branch of Property and Supply, Burcau of Indian Affairs 1o All Area Directors, et al., B/5/1964
{MA-1619), NA RG 75 Records of ihe Bureaw of Indian Affairs, Generat Service, 1960-1961, Accession
68A-2045, box 298, file 12904-1961-103.2. Underscoring is as in the document. The first “Vital Reconds
Protection States Reports™ were actually submitied by the field facilities on June 30, 1964,

12 pureaw of Indian Affairs, Phoenix Arcs Office, General Services Administration Forrs 2035, “Vital
Records Protection Status Report, Part IL, Rights and Interests Records,™ for the Uintah and Ouray Agency,
673001964 [MA-1627), ibid., Billings Area Office, 673071964 [MA-1622]; ibil., for the Blackfeet Indian
Agency [MA-1626), and ibid., for the Wind River Indian Agency [MA-1623), NA RG 75 Recosds of the
Bureau of Indian AfTairs, General Service, 1960-1961, Accession 68A-2045, box 298, file 12904-1961-
103.2. The records at the Uintah and Quray Agency were handled the same way in 1966 See ibid.,
630/1966 [MA-1630),

0 Bureaw of Todian Affairs, Portland Arca Office, General Services Administration Form 2035, “Vital - -
Records Protection Status Report, Part I1, Rights and Interests Records,” for the Fort Hall Indian Agency,
&/30/1964 [MA-1628], NA RG 75 Reconds of the Bureau of Indian AfTairs, General Service, 1960-1961,
Accession $3A-2045, box 298, file 12904-1961-103.2. In 1958 the General Scrvices Administration
requested that 2l “old records, particularly those produced during the 19* century, be released 10 the
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In 1966 the Billings Area Office reported that its IIM ledgers for the Blackfeet
and Wind River Agencies still were maintained at the agency in Browning, Montana, in a
walk-in vault. The ledgers were stored and distributed as they had been in 1964. The
records were moved from Browning to Billings during fiscal year 1967."* The Portland
Area Office apparently commenced implementation of the Bureau’s vital records
program, indicating at this time that Fort Hall’s IIM ledgers were stored at the Fort Hall
Agency in Fort Hall, Idaho, but did not describe what proteclive measures may have been
associated with the storage. The Minneapolis Area Office reported in 1966 that it housed
the TIM records of the Great Lakes Agency, the organization responsible for the Lac du
Elambeau Indians, but also declined to elaborate.'® The Anadarko Area Office, which
includes the Fort Sill Reservation in its jurisdiction, reported that ]IM account records
were “adequately protected in vault area,” at various focations. Since Anadarko is, by

far, the closest fisted location to Fort Sill, it may be presumed that the Fort Sill ITM

National Archives and Records Service.” Records were 10 be offered to the Archivist of the United States
or 10 the Federal Records Centers. If the records “canbot be 5o transferred,” agencies were to notify the
Archivist. The BIA listed its old reconds and their repositeries. It is curious that not onc agency that
reporied oid reconds included 1IM records among them. Of the agencies associated with the five named
plaintiffs and their predecessors, Winncbago reported tract books and alloument schedules, Blackfect
reported correspondence files, Great Lakes [Lac du Flambeau] reporied timber-related materials, and
Uintah and Ouray reported patents and probates. Thert was a0 reporting for the Fort Sill, Port Hall, and
Wind River Agencies. Sce General Services Administration, Circular No, 153, “Retirsment of OM
Records,” 4/7/1958 [MA-1644] and Director, Division of Propenty Management, Burcau of Indian Affairs
to Commissioner of Indian Affairs, 77771958 [MA-1645), NA RG 75 Records of the Bureau of Indian
Affairs, General Service, 1958, Accession 66A-641, box 129, file 9643-1958-103.1.

" Bureau of Indian AfTairs, Billings Arca Oifice, Geoeral Services Administration Form 2035, “Vital
Records Protection Status Report, Part I1, Rights and Interests Records,” for the Billings Area Office, and
subondinate agencies, 6/30/1968 [MA-1629) and ibid., &30/1967, IMA-1635}, NA RG 75 Records of the
Bureau of Indian Affairs, General Sexvice, 1966, Accession T2A-8022, box 89, file 2493-1966-103.2

'S Burcan of Indian Affairs, Pontland Area Office, General Services Administration Form 2033, “Vital
Records Protection Status Repoet, Past I, Rights and Inicrests Records,” for the Porthand Arca Office,
&T11966 [MA-1631} and ibid., for the Minneapolis Area Office [MA-1632], NA RG 75 Records of the
Bureau of Indian Affairs, General Service, 1966, Accession 72A-8022, box 89, file 3493-1966-103.2,
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records were stored in @ vault at Fort Silt. Copies of HM records were indicated 1o be at

the “Riverside Indian School 3 miles from Anadarko.”'”

In 1967 the Aberdeen Area Office reported that the M records for the
Winnebago and Greai Lakes Agencies were housed at that Area Office. The Great Lakes
1IM records apparently had been separated from other Great Lakes vital records, since, in
its report for 1967, the Minneapolis Area Office did not include Great Lakes Agency [IM
documents in its list of vital records. '’

In 1970 the Phoenix Area Gffice submitted a Records Protection Status Report
but did not list 1IIM records of any of its subordinate agencies. The Billings Area Office
reported that eriginal 1IM account ledger records continued to be retained at in Billings,
one copy being distributed o individual owners, and one copy in bound form at the
Blackfeel and Wind River Agencies. The IIM records of the Fort Hall Indian Agency
still were housed at Fort Hall, according to the Portland Area Office; but, again, did not
offer a description of the conditions in which the records were stored. At this time the
Minneapolis Area Office continued 1o report that Great Lakes Agency records were
stored at the agency in Asland, Wisconsin, but did not include IIM materials in its Hst of
vital records. The Aberdeen Area Office reported that the Winnebago Agency IIM
records still were at Aberdeen, but, like Minneapolis, did not indicate the location of

Great Lakes {Lac du Flambeau]} 1IM records. In 1970 the Anadarko Area Office reported

"% Burean of Indian Affairs, Anadarko Area Office, General Services Administration Form 2035, “Vital
Records Prosection Siatus Repont, Pan I, Rights and Intercsts Records,” for the Anadarko Arca Office,
2771966 [MA-1637), NA RG 75 Records of the Bureau of Indian Affairs, General Service, 1966,
Accession 72A-8022, box 89, file 3495-1966-103.2.

"7 Barcau of Indian Affairs, Aberdeen Area Office, General Services Administration Form 2035, “Vital
Records Protection Status Repont, Part I, Rights and Interests Records,” for the Aberdeen Area Office,
6730/1967 [MA-1633] and ibid., Minneapolis Arca Office, for the Great Lakes Agency [MA-1636], NA
RG 75 Records of the Bureau of Indian Affairs, General Service, 1966, Accession 72A-8022, box 89, file
3495-1966-103.2.
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no changes, indicating that the Fort Sill IIM materials still may have been in a vault at

that location.”

C. The General Accounting Office.

The importance of the government’s disposal program was clearly reflected in a
GAO request for avthority to dispose of records, just two years after the initial GAG
request for authority for disposal in 1952, and in subsequent submissions. In May 1954
the GAO requested disposal of several sets of fiscal records. The submission, which
received extraordinary scrutiny at the National Archives, included, among other itemns:

« accounts of the 2™ Auditor, 1851-1899, with some exceptions {ltem 9);

+ Interior Depariment accounts, 1851-1899, excluding Indian accounts (Item 11);

« miscellaneous Treasury accounts, 1894-1899 (Item 20): and

» quarterly accounts of the Treasurer of the United States, 1826-1908, with gaps

(Item 36).

In his appraisal report, the appraising archivist referred to the 1952 GAQ subrmnission
described above. He noted that the appraisal of those records had been a “grave
responsibility” and the results constituted a “sufficiently significant development in
Federal records management.” The National Archives believed that similar scruliny was

required with respect to this submission. The records, which included fiscal transactions

of “practically all” agencies of the three branches of the government, were examined first

by several archivists who worked in cooperation with GAO personnel for six months.

" Buresu of Indian Affairs, Aberdeen Arez Office, General Services Administration Foem 2035, “Vital
Records Protection Status Report, Pant 1, Rights 20d Interests Records,” for the Phocnix Area Office,
&G0 MA-1638), ibid, for the Billings Area Office [MA-1639), jbid.. for the Portland Arca Office
[MA-1620), ibid, for the Minneapolis Area Office [MA-1641], ibid_, for the Aberdeen Asea Office [MA-
1642). and ibid., for the Anadarko Area Office {MA-1643), NA RG 75 Reconds of the Bureau of 1Indian
Alfairs, General Service, 1966, Accession T2A-8022, box 89, file 3495-1966-103.2.
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Following their appraisal, three prominent scholars—iwo professors of history and one
professor of political science—spent two weeks studying the records and the appraisal.
Each submitted his own report of his findings and recommendations. As a result, the
accounts of the 2™ Auditor (Tlem 9) and the miscelianeous Treasury accounts (ltem 20)
were approved for retention. The Interior Department accounts component (Rem 11),
that specifically excluded Indian accounts, was marked for destruction, as were the
quarterly accounts of the Treasurer. The final appraising official cbserved that the GAO
routinely excluded Indian records from destruction,'

In 1963 the GAQ submitied a disposal request for personal ledgers, showing
“receipts, expenditures and detajled balances duoe the United States™ in disbursing officer
accounts for 1921 to 1937, Again, those portions “of the Depariment of the Iaterior
designated Indian” would be “'reserved from disposal.”™ That same year the GAG
proffered the disposal of Indian “Approval of Heirship” files for 1918 10 1928, after
being assured by the BIA that the original documents “are available and are presently
filed or in process of being filed at the field stations™ of the BIA. In that same

submission, however, the BIA also proffered for disposal farming and grazing leases

1 General Services Administration, National Archives and Records Service, Form 115, Request for
Avtherity vo Dispose of Records, 5/38/1954, with accompanying Appraisal Report, 7/13/1954; Disposal
Job No. II-NNA-1186, ibid. [MA-1333). ‘The item describing quarterly accounts of the Treasurer was
listed among those reconds to be retained but a subsequent discussion indicated that those records were
“duplicated physically or in substance”™ and therefore “had no discernible value. _ . . The exclusion from
disposal was extremely broad, and cecurred even in the cases of Indian ciaims against the United States for

such matters as freight and passenger transportation charges. See, for example, General Services .~ - ———

Administration, Nationat Archives and Records Service, Form 115, Request for Authority to Dispose of
Records, 5£.26/1960, NA RG 217, Records of the Accounting Officers of the Treasury, boxes containing
GAO disposal files, box 157 [MA-1334],

_ 3/14/009:39 AM
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made on restricted Indian lands during 1911 10 1915. Disposal was approved by the

National Archives records appraiser and Congress approved his decision '™

™ Genenal Services Administration, Nationa Archives and Records Service, Form 115, Request for
Authority to Dispose of Records, 4/8/1963 [MA-1338) and 3/13/1963 [MA-§339], both NA RG 217,
Records of the Accounting Officers of the Treasury, boxes contxining GAQ disposal files, box 157.
Restricted Indian land is property in which the United States has an interest, Jand gencrally that caonot be

 Jeased, mortgaged, of alicnated. The land is usnally allotted, The Act of May 27, 1908, 35 Stat. 312,

provided that government control and preserve the property and provided in past for the removal of
restrictions from pant of the Tand.

3/14/009:39 AM
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ITt.  The General Accounting Qffice, the BIA, and Individual Indian Moneys

Introduction

As discussed in chapter two, Individual Indian Moneys were used to buy Liberty
Bonds during World War I. In December [925 Assistant Secretary of the Interior John
Edwards wrote the Secretary of the Treasury, “Liberty Loan Bonds aggregating
$23,300,000 have been purchased from time to time through your Department. .. .
This purchase represented in microcosm one domestic problem the United States
encountered as a result of the war: a large national debt. The bonded debt combined
with relatively high taxes underscored to many Americans the need to improve financial
management in government. Indeed, this idea had been prevalent during the Progressive
Era prior to World War 1, advocated by such public interest groups as the Bureau of
Municipal Research, the organization that had critiqued the BIA’s bookkeeping and
accounting practices in 1914. By the carly postwar period, efficiency ang economy in
government proved political rallying cries for many in the United States.?

In this regard Congress passed two laws in 1921 that greatly affected the operations
of the Bureav of Indian Affairs. “An Act Authorizing appropriations and expenditures
for the administration of Indian affairs, and for other purposes,” commonly !mown as the

Smyder Act in honor of its chief sponsor, gave formal sanction to BIA expenditures of

! Assistant Secretary of the mtesior to Secretary of the Treasury, 12791925 [MA-872).
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congressional appropriations. The same year, the Budget and Accounting Act established
the General Accounting Qffice, which, among its many other functions, audited and

investigated individual Indian moneys practices and procedures.

A. The Snyder Act

On July 19, 1921, Representative Homer P. Snyder of New York introduced House
bill 7848, “authonizing appropriations and expenditures for the adminisiration of Indian
Afairs. . .." The House Commiitee on Indian Affairs supported passage of the measure,
observing that for many years Congress had appropriated money for BIA activities that
had lacked specific legislative authority. This had caused some congressmen to raise
points of order guestioning the legality of funding centain BIA activities. The Committee
report endorsed the prudence of a faw that would resolve this dilemma.*

In support of Snyder’s bill, Representative Melville Keily of Pennsylvania
examined the course of Federal Indian policy. Discussing the period since the Dawes Act
of 1887, Kelly affirmned that for “an entire generation it has been the express purpose of
the American Congress to individvalize the Indians, to give them homes of their own, to
belp them become sclf-supporting, and to make them citizens of the United States.™ He

criticized the BIA, which he stated circumvented the intent of Congress. According to

? Roger R Trusk, GAQ History, 1921-1991 (Washmglon, DC: General Accounung Oﬁ'ce. 1991). P2
[MA-807] and Darrell H. Smith, Th X 0
{(Baltimore: The Johns Hopkios Press, 1927).pp.51-58{MA 777).

? 1. 8. Congress, House; Pubkic Billt Re3olutions, aod Memocials, 67* Cong., 1* sess., Congressional
Record, volb. 61 (7191921}, p. 4081 |'MA-4[2]
44, S. Congress, House, Apm % X e A
Cong., 1* sess., 772061921, H. cht. 2‘75 smal 792! {MA-413]
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Kelly, the Bureau was guilty of increasing its operations rather than decreasing “its
activities umi} it functioned only for the benefit of the old Indians, who, in 1887, had no
education and no opportunities to know the duties and obligations of American
citizenship.”® Among other questionable actions, he censured the BIA for its restrictive
control of individual Indian moneys: “In the American community there are banks,
where depositors control their own accounts. In the Indian community there are no banks
and Indians have no right to control their own money.” The representative concluded
that the time had come to emancipate the Indian “from the autocratic contro} of a money-
wasling bureau” and declare Indians “citizens with the rights and duties of citizens.”
Kelly's Jengthy address was greeted with applausc from his fellow congressmen,’

If some representatives denounced the BIA, it also had its share of defenders.
Speaking in favor of House bill 7848, Representative Elmer Leatberwood of Utah
acknowledged that some mismanagement of Indian affairs had occurred. Nevertheless,
he opposed cfforts to strike “down that agency of the Government. 1 do not believe that
reform should come in any such manner. If there are wrongs to be _;ighted, let us Aght
them more gently.” Representative Carl Hayden of Azizona admitted that the BIA
contained “the usual proportion of job holders and drones such as arc found in other
branches of the Government. . . . His experience with the Bureau, however, led him to

conclude that “[nJowhere else are there to be found better examples of men and wosnen

311, S. Congress, House, Statement of Melville Kelly, 67* Cong., 1% sess., Congressional Recond, vol. 61

(8/471921), pp. 46594661 [MA-414].
% U. §. Congress, House, Suatement of Melville Kelty, 67* Cong., 1% sess., Congressional Record. vol. 61
(8/411921), p. 4664 [MA-414).

743, 5. Congress, House, Statzment of Mzlville Kelly, 67 Cong., 1* sess., Congressiona] Record. vol. 61
(8/411921), p. 4667 [MA-414].
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who with the true missionary spirit bave devoted their lives to the advancement of the
dependent and uncivilized people over whose affairs they have been given supervision ™

Much of the debate drified from the central point of House bill 7848, the necessity
10 provide a legal foundation for BIA expenditures. Snyder eventually moved the
congressmen back on track. He noted that in the previous Indian appropriation bill,
“more than 90 per cent of the items of appropriation in that bill were subject to a point of
order. . ..” He asserted that since the 1830s, appropriations for Indian affairs simply had
grown without specific legislative authority. Passage of the measure would cstablish a
lawful basis while reasserting the House of Representatives” constitutional authority over
appropriations. “This House ought to have the right to say what appropriations shall be
made for this service,” Snyder proclaimed, “and if this present bill is enacted it will have
that right.” After various recommendations were co.nsidcred. the amended bill easily
passed the House on August 9, 1921.'

The Snyder Bill then moved 1o the Senate, where the Committee on Indian Affairs
recommended its passage without amendment. The Committce report included a letter
from acting Secretary of the Interior E. C. Finney to Chairman Charles Custis supporting
H. R. 7848. Finney remarked that there had been “no specific law authorizing many of

the expenditures for the benefit of the Indians. Congress, however, has continued to

"U. S. Congress, House, Statement of Elmer Leatherwood, 67* Cong., 1% sess., Congressional Record, vol.
61 (8/4/1921), p. 4677 IMA-414).

* U. 5. Congress, House, Statement of Carl Hayden, 67* Cong., 1"sess., Congressional Recond, vol, 61
{B/A71921), p. 4679 [MA-414), : o

* U, 8. Congress, House, Statement of Homer Snyder, 67* Cong., 1" sess., Congressional Record, vol. 61
(B/41921), pp. 4683-469) {MA~414] and U, 5. Congress, House, Vote on 1. R. 7848, 67* Cong., 1" sess.,

Congressional Record, vol. 61 (8/5/1921), pp. 4776-4777 (MA-415].
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make appropriations to carry on the activities of the Indian Service.""" The bill then
passed the Senate with little debate on October 20, 1921.%

On November 2, 1921, President Warren G. Harding signed “An Act Authorizing
appropriations and expenditures for the administration of Indian affairs, and for other
purposes.” This act authorized the BIA to "direct, supervise, and expend™ congressional
appropriations for the “benefit, care, and assistance™ of Native Americans. The statute
sanclioned numerous operations, including education, health, and industrial assistance;
the general administration of indian property; irrigation; buildings and plant
improvements; the employment of superintendents, inspectors, and others; the
suppression of liquor; the purchase of vehicles for official use; and “general and
incidental expenses in connection with the administration of Indian affairs.”” As
Congress and the Interior Department both observed, the Snyder Act provided a
legislative foundation for BIA functions. The law also reflected the political temper of
the times regarding the need to bring order to the budget process and to institute greater
oversight of Executive Branch agencies. In this respect, Congress debated the Snyder
Act after it had created a national budget system and a new, powerful Federal agency, the

General Accounting Office.

" U. S. Congress, Senate, Authorizing Appropriations and -
Alfairs, 67* Cong., 1* sess., 72201921, S. Rept. 204, serial 7918 {MA-417), .
2 U. 5. Congress, Senate, Administration of Indian Affairs, 67 Cong., I* sess., Congressional Record, vol,
61 (1072071921), pp. 6529-6530 {MA-418).

B 4 Kappler 330 [MA-410].
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B. The Budget and Accounting Act of 1921

On June 10, 1921, President Harding signed “An Act To provide a national budget
system and an independent audit of Government accounts, and for other purposes.” Cited
as the “Budget and Accounting Act, 1921, the statute contained three titles:
“Definitions,"” “The Budgel,” and “General Accounting Office.” The budget title
required the President to transmit a budget to Congress on the first day of each regular
session, and defined what must be incleded in the President’s request. This title also
created the Bureau of the Budget and specified its duties, as well as the obligations of
cach department and establishment seeking funding."

Title IIl created the General Accoun(ing Office “independent of the execntive
departments and under the control and direction of the Comptroller General of the United
States.” The Comptroller General and his assistant were appointed for 15 years. The
Comptroiler General inmediately assumed many of the doties previously held by
Treasury Depariment officials. In this regard, section 304 of the act proclaimed:

All powers and duties now conferred or imposed by law upon the Comptroller

of the Treasury or the six auditors of the Treasury Department, and the duties of

the Division of Bookkeeping and Warrants . . . relating to keeping the personal

ledger accounts of disbursing and collecting officers, shall, so far as not
inconsistent with this Act, be vested in and imposed vpon the General

Accounting Office and be exercised without direction from any other officer.
The balances certified by the Comptroller General shall be final and conclusive
upon the executive branch of the Government. The revision by the Comptroller
General of settlements made by the six auditors shall be discontinued, except as
to settlements made before July 1, 19219

¥ 22 Stat, 20, 20-23 [MA-305).
¥ 42 Stae. 20, 23-24 (MA-305)
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Congress conferred many powers on the Comptroller, among them the authority to
investigate and report to Congress. Indeed, Roger Trask, the longtime bistorian of the
General Accounting Office, has called section 312 of the Budget and Accounting Act
*the heart of the law.” The Comptroller conld “investigate, at the seal of government or
elsewhere, all matters relating to the receipt, disbursement, and application of public
funds. . ..” He could undertake such investigations independently or as the result of an
order from either house of Congress. Section 313 of the statute required all depanments
and establishments to furnish necessary information 1o the Comptroller and to allow his
-cmployccs the right of access to examine “any books, documents, papers, or records of
any such department or establishment.”®

The Budget and Accounting Act of 1921 was the consequence of nearly two years
of debate. A House resolution in July 1919 had authorized the creation of a select
commitice {o study the budget. The resultant House bill 9783 socught to provide both a
national budget system and an independent agency that would audit govemment
accounts.”” After congressional hearings and reports, the Budget and Accounting Act of
1920 passed Congress only to be vetoed by President Woodrow Wilson. In his veto
message Wilson expressed “entire sympathy with the objects of this bill” but considered

- one provision unconstitutional. Although the President appointed the Comptroller
General with the advice and c'onsent of the Senate, the chief executive had no role in the

* 42 Stat. 20, 25-26 [MA-305] and Roger R. Trask, GAQ) History, [921:1991, (Washington, DC: General
Accounting Office, 1991), p. 4 [MA-307).

'TU. 8. Congress, House, National Budget System, 66 Cong., 1™ seas., 10V8/1919, H. Rept. 362, pp. 1-3
{MA-637) and U. S. Congress, Senate, Nationsl Budget System, $6™ Cong., 2% sess., 4/13/1520, 5. Rept.

524, serial 7649, pp. 4-6 [MA-639).
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removal of that official.™® The Budget and Accounting Act of 1921, which President
Harding approved, gave the chief executive a role in the removal process. Harding
selecied John Raymond McCarl, formerly the Executive Secretary of the National
Republican Congressional Campaign Commiltee, to scrve as the first Comptrolier
General. McCari quickly began the process of organizing the new Federal agency.”

A review of congressional reports, hearings, and debates from 1919 to 1921
indicates that BIA operations did not play a significant part in the passage of the Budget
and Accounting Act of 1921, The newly created General Accounting Office (GAQ),
however, would assume a major role in BIA activities in general and in oversight of
Individual Indian Moneys in particular. The GAO would audit IIM accounts and

investigate BIA trust fund practices, and the Comptroiler General would decide many

issues regarding 1IM procedures.

C. The GAO and Individual Indian Moneys, the Early Years

An important part of I. R. McCarl’s early tenure involved the organization of the
GAO. By early 1922 the GAO contained six divisions to handle audits of exccutive
departments, as well as a Division of Law {eventually the Office of the General Counsel),

a Bookkeeping Section, and an Investigations Section. Reorganizations led 1o the

1B, S, Congress, House, Yeto Message Relating to a National Bodget System, 66* Cong,, 2 sess.,
6/41920, H. Doc. 805, serial 7768, pp. 1- 2 [MA-642) and Trask, GAQ Bistory, 1921-1991, pp. 2-3 [MA-
8074
¥ 42 Star. 20, 24 [MA-305] and Trask, GAQ History, [921-1991, p. 7 [MA-807}.

&4
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~ creation of a single Audit Division by 19267 The funciion of this division was to audit
and settle the accounts of executive branch agencies, including the BIA. As Roger Trask
has observed, “falfier Congress appropriated money, GAO's duty was 1o see that there
were no violations of the congressional purpose as embodied in appropriations
legistation.” The bulk of GAO’s audit work involved checking vouchers.”

After initial reorganizations, the Miscellaneous Section of the Audit DPivision took
charge *“of the work of balancing individual Indian money accounts.” During fiscal year
1928 this process moved to the Check Section of the Audit Division. The Comptroller
stated in his annual report that the move “resulted in a centralization of check
reconciliation work, the use of a uniform system of check accounting and a large
personnel saving."2 This change came afier 2 GAO study “found that duplications
existed between the Interior Department and the General Accounting Office, and that
certain features of the examination were being pesformed partly in one office and partly
in another.” As a consequence of the study, regulations were issued to “eliminate all
duplication and coordinate the work of the two offices.”” According to a study published
in 1927, the Check Section consisted of approximately 120 employecs, including a chief,
26 anditors, 19 reconciliation clerks, 7 bookkeeping clerks, and numerous administrative

and support personnel including machine operators, “computers,” and others. In his

» Trask, GAQ History, 1921-1991, pp. 7-8 [MA-807)

”Rogc:R.']hsl Defender of the Public Interes [he General Accountin ]
(Washingion, DC: Gmﬂhmmﬁng&ﬁu.l%)pp.@&ﬂim -808].
2y, S.GewaiAccwnungOfﬁoe, ADn Report of the Comptroller CGeners he
Fiscal Year Ended Jape 30, 1928 (W-shingion.DC: GPo, 1928)?-45WA—SISL Hereafler, Annaal
chonol'meCompu'o!laGenualfonheYear

Apnug 6, (Washington, DC: GPO, 1926) pp. 30-31
[MA-813).
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annual report for 938, the acting Comptroller General described the acdit process for

Individual Indian Moneys:
These accounts embrace an accounting by agents of the Indian Service for
privale funds of individual Indians received and disbursed. The audit consists of

a determination as to compliance with the Yaws, regulations and decisions
governing the expenditure of Indian moneys. The complete accounting

embraces both collections and disbursements for the account of the individual

Indian. The decisions for application are those of the former Comptroliers of the

Treasury, the Comptrolier General, the Secretary of the Interior, and the

Courts.™

The Investigations Section worked closely with the Audit Division. 1f the bulk of
the Audit Division’s work involved examining vouchers, the Office of Investigations had
been established to investigate and make recommendations regarding the receipt and
disbursement of public funds, both in Washington and in the fie}ld. As noted above, the
Comptroller General could order investigations or Congress could command them. By
the easly 1920s, McCarl had established procedures for investigations initiated by the
GAOQ. As Roger Trask has cbserved, the “chief investigator was to submit for approval
by the comptroller general or the assistant comptroller general all initiatory actions in
investigalions, examinations, and inspections, and he was to submit all reports and
recommendations based on the section’s work to the comptroller general through the
assistant comptroller general.” One cxample of an investigation of BIA practices
occwired in March and April of 1927. At that time, GAO officials inspected Indian
boardirg schools and agencies in Arizona and New Mexico “for the purpose of observing

field operations, and leamming from personal contact the field conditions and how

** Smith, The General Accounting Offics, p. 164 (MA-777] and
Geperal for the Yesr 1938, (Washington, DC GPO, 1938) p. 21 [MA-824).
* Trask, Defender of the Public Intercst, pp. 206-208 [M.A 808).
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appropriated moneys were being used and accounted for."™ As will be seen, two years
later the GAQ would present a study of Indian trust funds to Congress.

In addition to organizing the new agency, the Budget and Accounting Act also
empowered McCarl 1o exercise responsibilities formerly held by the Complroller of the
Treasury. Under this authority the Comptroller General decided questions regarding
administrative practices and procedures followed by Federal agencies. In this regard, he
issued decisions regarding Individual Indian Moneys and related BIA practices. In 1922,
for example, the Secretary of the Interior asked the Comptroller General 10 determine the
legality of a suggestion that would alter procedures for drawing checks on accounts of
individual Indians not deemed competent. Under the recommendation, the
superiniendent would be allowed to endorse “the checks for the Indians as their ex-officio
guardian under whose supervision the proceeds must be spent. . .. McCarl reviewed
legislation regarding Indian trust funds and the gduties of superintendents, then decided
that such “checks should be drawn to the order of the suptriﬁtcndcnt and endorsed by
him, ...” In addition, the Comptrolier specified a format for the endorsement. McCarl
affirmed, however, that the “recognition by this office of the procedure sanctioned . . .
applies only to the class of checks pertaining to incompetent Indians."™

In a subsequent ruling, McCarl drew a legal distinction between disbursing officers
and Indian agents. The Comptroller found that when 2 statute imposed an obligation on

an Indian agent it was “personal to the agent alone,” and could not be assumed by a

* Annual Report of ihe Comptrolier General fo the Year 1927, (Washingion, DC: GPO, 1927) p. 60 [MA-

814}
7 Comptroller General 1o Secretary of the Interior, 6/1/1922 [MA-627).
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disbursing officer.™ McCarl also addressed nagging questions regarding the
respensibilities of superintendents who managed small sums of money for individual
Indians. In 1927, for example, he permitied agency superintendents who held small
amounts belonging to Indian students whose whereabouts were not known to place the
money in a Treasury account entitled, “unclaimed individual Indian moneys (special
fund)."® The following vear he allowed the creation of an account similar 1o unclaimed
individual Indian moneys (special fund) to hold proceeds for individual Indians when
checks for small amovnts had been unclaimed for several years.®

McCarl’s decisions in regard to these issues represented but one facet of the GAO's
supervision of Individual Indian Moneys. Since its creation, the GAO audited 1IM funds
and investigated BIA activities. In the meantime, the BIA continued to adopt new

procedures and revise existing methods regarding Individual Indian Moneys.
D. The BIA and Individual Indian Moneys during the 1920s

As has been noted, the Bureau of Indian Affairs sought to disburse individoal
Indian moneys as quickly as possible to Indians it deemed competent. In 1920, for
example, HM regulations were modified {o allow superintendents “to tum over directly
all funds to patent-in-fee Indians, to make payment of not to exceed $100 to Mbly

competent adult Indians without obtaining specific authority from the office, and disburse

directly from the lease roll not to exceed $200 per annum to incompetent adults when

* Comptroller General to Secretary of the Interior, 32001924 [MA-6311.
¥ 7 Comp. Gen. 355 [MA-346].
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their needs requirre. ™" The following year Commissioner of Indian Affairs Charles
Burke stated that the Bureau had increased disbursements from 1IM accounts for the
benefit of soldiers returning from wartime service and for others.” Despite the BIA's
avowed efforts, the amount of individual moneys “in banks and in fthe] hands of
superintendents” generally continued to grow during the 1920s. In 1921 this amount
stood at $28,088,371, then ranged in the mid-$30,000,000 level for the next three years.
In 1925 the amount jumped to $56,808,419. After dipping to $22,926,481 in 1926, the
total skyrocketed to $73,905,778 the following year. Oil, gas, and mineral leasing
represented a significant element in this equation. In 1925, for example, Commissioner
Burke stated that 80,001.36 acres of restricted individual Indian lands were leased for oil
and gas mining purposes, which yielded a gross oil production of 13,532,856.81 barrels.
Viewing only the Five Civilized Tribes of Oklahoma, Burke confirmed that the Bureau
credited $7,379,551.06 1o individual Indian accounts.* Two years later, the BIA
estimated the value of oil, gas, and minerals on individual Indian lands at $223,962,597.%
Charles Henry Burke of South Dakota served as Commissioner of Indian Affairs
from 1921 to 1929. Earlier in his political career Burke had sal on the House Comunittee

on Indian Affairs. In fact, in 1906 he had authored Jegislation to amend the Dawes Act of

”SComp Gcn249 [MA-3471.

02 (Washington DC: GPO, 1920}, pp- 47+

021 (Washington DC: GPO, 1921),p. 2T

929, 70™ Cong., 1* sess.

(Washington DC: GPO, 1925), p. 30

6%
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1887. As his biographer has noted, the Burke Act "was designed to provide additional
protection for Indians during the twenty-five-year probationary period during which their
1and allotments were held in trust by the federal government.” Despite his credentials,
controversy and criticism marked Burke's eight-year tenure as Commissioner. Some of
the problems involved Burke's superior, Secretary of the Intcrior Albert Fall, who
attempted to initiate programs which many Native Americans and reform groups found
objectionable. Furthermore, the whole policy of individualization and assimilation that
had been the focus of Federal cfforts since the Dawes Act encountered increasing
criticism by the 1920s.

During Burke's administration the BIA revised procedures related to Individual
Indian Moneys, leasing, and bookkeeping and accounting practices. In October 1921, for
example, the Commissioner informed disbursing agents of a new system for numbering
and accounting for blank cheeks on IIM deposits.” Burke also amended paragraph 5 (A)
of the IIM regulations, which again revised the amount that could be disbursed “to adult
Indians, who are reasonably competent.” In 1922 Burke issued a circular regarding funds

belonging to minors. He stated that such funds were “to be conserved as far as

3, S. Congress, House, Commitiee on Appropriations, H .
; pill 1929, 70™ Cong., 1" sess.

(Washington, DC: GPO, 1928), p. 86 [MA-189]. ;

1 awrence C. Kelly, “Charles Henry Burke, 1921-1929,” in Kvasnicka and Viola, Commissioners of

Indian Aflzirs, pp. 251-252 and 258-260 [MA-1158]. Sccretary Fall eventually would be imprisoncd for

his pert in an oil-leasing scandal involving public lands.

¥ Commissioner of Indian Affairs 1o AN Disbursing Officers of the Indian Service, 10/10/1921 [MA-1074]).
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practicable until the child becomes of age, or if used, such use must be shown to be for
the undoubted benefit of the minor, cither directly or indirecdy.”

As had been customary during the 1910s, each circular instructed the disbursing
agent where to paste the revision in his IIM manual. In 1928 the BIA finally issued new
regulations regarding IIM, which the Secretary of the Interior approved on lanuary 30.
These regulations incorporated the regulations of 1913, along with revisions that had
remained in effect since that time. The 1928 regulations retained the definition of
Individual Indian Moneys as “funds, regardless of derivation, which belong to individual
Indians, and which come into the custody of a disbursing officer.”™” Such often amended
sections as paragraphs five, eight, and nine, regarding the authority of disbursing officers
to draw checks against the accounts of living and deceased Indians were stated plainly,
thus ending (at Jeast temporarily) the agent’s need 1o insure that he had the latest
revision.® Paragraph 17 authorized disbursing agents to pay the entire balance of an
adult Indian’s account if the total was $50 or less and no future payments were

anticipated* Paragraphs 19 and 20 continued the policy of not using individual Indian

moneys to pay the debts of Indians unless a specific prior arrangement had been made.

®u.s qummoftheinwnw.Oﬂ'ceonmAnun.xgmhmcnmmnwnﬂmdmu(
M_MJMMQM(WBIungmn.DC GPO, 1913) {MA-15]. Both circulars are inserted following
gegeBoflheregnlanons
.S. Wofhhmw.mmmmmmmmm

(Washmgm.nc GPO, 1929), p. 1 [MA 285}
#0. S. Department of the Intcrior, Rep : 2
(Washmgmn.DQ GPO 1929).p.l[MA-285] compattoU.S Deparunulomxehmw Office of

g ; y 2l Indian Moncy (Washingion, DC: GPO,

1913} {MA-15}.

“u.s. Dcpmaloflhe!nwnor Wﬂﬂnﬂm&mﬂmﬂsﬂlﬂmﬂﬁm
(Washington, DC: GPO, 1929), p. 2 [MA-285).
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Those who chose to “extend vnauthorized credit to Indians do so at their own risk. . . Rdacd

One debt, however, would be honored. If an adult Indian deserted his or her family, the
disbursing agent was authorized to expend up to $25 per month for the support of minor
children.”

The 1IM regulations came one year after the BIA adopted new bookkeeping and
accounting regulations. Approved by the Secretary of the Interior on February 4, 1927,
the Eookkccping and accounting regulations discussed Individual Indian Moneys and
other financial transactions in detail. The stated purpose of the bockkeeping and
accounting system was to “enable disbursing officers properly 1o account for all receipts
and disbursements by appropriations and funds and to show the location of their
balances; that is, whether they are on hand or deposited, and, if the latter, in what
depositories.” For individual moneys the disbursing officer needed “to show only the
amount of disbursing officer’s cash under the several subtitles and the amount in

individual Indian money banks.”

The regulations continued to emphasize that individual Indian moneys should not
be deposited to the credit of the United States, “except when specifically directed by the
Indian Office.”* Section 254 identified eight classes of Individual Indian Moneys:
proceeds derived from the sales of real and personal propesty of individual Indians;

rentals of Indian allotments; shares of per capita payments not paid directly to the

<, S. Department of the Interior, Regula
(Washington, DC: GPO, 1929), p. 3 [MA-285

“ 1. 5. Department of the Interior, Begulat e Indian Service, Individual I v
{Washington, DC: GPO, 1929).p.4[‘MA285). . -
“ . §. Department of the Intesior, Reg ¢ Indi fice, B eping xnd A :
(Washington, DC: U. 8, Departinent ol'lhe Immor, !927) p. 1 {MA l35).
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designated recipient; voluntary deposits by individuals; pupils’ funds; coupon Libcﬁy
Loan Bonds and similar securities; interest credited io individual aqcounls; and
collections from miscellaneous sources. The BIA required disbursing officers to “take up
in their accounts daily all collections of Individual Moneys. For this purpose, an official
receipt will be issued to each person making an initial payment.” Receipts had to be
posted daily in the cashbook, the appropriation ledger, and individual ledgers.
Furthermore, all moneys collected for individuals had io be “deposited daily to the
official credit of disbursing officers either in local bonded depositories or with the
Treasurer of the United States,” unless a satisfaclory reason existed for delay. The
disbursing officer would be held responsible for any losses incurred as a result of his
failure to comply with deposit provisions.* Except in certain specified instances, the
Bureau prohibited cash payments to individuals and required that disbursing officers
make all payments using official checks.” The regulations also established procedures
for pupils’ funds, which would be handled in the same manzner as other individual
moneys with a few exceptions.®

The bookkeeping regulations assumed some of the provisions that had been a part
of the IIM regulations of 1913, In this regard, the bookkeeping regulations recounted the

duties and obligations of banks holding individual funds. The BIA required banks to

“12. 5. Department of the Interior,
{MA-135]).
%4, S. Department of the Interior, Rey
[MA-135).
7. S. Department of the Interior,
MA-135].
#1J. S. Department of the Interior,
[MA-135].

3
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remit interest semiannvally on individual moneys.” When a disbursing officer expected
to open new accounts, he “must issue limely invitations 1o all banks, both State and
National, in reasonable proximity, to submit proposals of the rates of interest they will
pay on open accounts and time deposits.” The agent would then submit proposals from
banks seeking Indian business to the Commissioner. The BIA stated criteria for the
selection of the banks as well as surety bonds requirements. Liberty § oan Bonds, which
represented a significant IEM investment, were 10 be placed in the custody of local banks
for safekeeping.”

The bookkeeping and accounting regulations also detailed procedures for the
transmittal of records to GAO auditors.® The regulations included general acecunting
procedures and discussed how accounts would be designated.” The BIA cited specific
provisions for property records, cost ledgers, and various registers, along with a
description of the appropriate forms for recording the data. The regulations concluded
with a section regarding the preparation of reports.”

Shortly after the Secretary of the Interior approved the Bookkeeping and
Accounting Regulations, the Comptroller General recommended a new method for the

submission of 1IM accounts to the GAQ. On June 20, 1927, 3. R. McCarl wrote

# 1. S. Depariment of the Imerior,
[MA-135].

4y, 5. Department of the Imerior, Regula
36 and 38 [MA-135].

3 Y. 5. Department of the Interior, B
35 {MA-135].
1], 5, Depastment of the Inlerior, Regulat
44 [MA-135).
4. 8. Department of the Interior, Regu :
53 [MA-135). The BIA revised its bookhcpmg and acoomnng legnlaions again three yw'slalcr see U.

S. Department of the Interior, Office of Indian Affxirs, Revised Regulations of thy, Indian Office

Bookkeeping and Accounling (Washington, DC: 0?0 1930) (MA-651].
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Secrelary Hubert Work suggesting a plan 10 simplify the audit of HIM accounts while
reducing the workload on BIA disbursing officers. To thic poinl. Indian agencies
fumished ledger sheets with individual Indian accounts 10 the GAO con a guanterly basis,
The Comptroller believed that it would “serve the purpose of this office and undoubtedly
be much more satisfactory to the various disbursing officers involved if individual ledger
sheets are furnished semiannually as of December 31 and June 30 of each year. ...”™
The Interior Department asked to alter the Comptroller’s recommendation insofar as
some Indian agencics were concemed. “Inasmuch as complele monthly accounts are
desired wherever they can be furnished,” Assistant Secretary Edwards wrote, “itis
requested that . . . your letter be modified so as 1o require detailed statements of
individual accounts to be fumished with regular monthly accounts of with the accounts
for June and Decemnber of each year, in the discretion of the Commissioner of Indian
Affairs.”™* On October 6, the Comptrolfer replied that he agreed with Edwards” proposal
“whereby the individual Indian money accounts at agencies where the volume of business
is not large be forwarded monthly. . . % The following day, E. B. Meritt sent a list of
disbursing agents who would .rcndc: monthly accounts and those who would transmit
their documents semiannvatiy.”

During the 1920s the BIA continued to develop rules for a number of issues that

affected moncys entering individual Indian accounts. For example, in 1923 the Interior

Department published Regula

* Comptrolier General to Sexxetary of the Interior, 6720¢1927 [MA-S08].

3 Assistant Secretary of the Interior o Comptrofier General, %iV1927 [MA-904].

% Comptroller General to Secretary of the Interior, 10/6/1927 (MA-903].

7 pssistant Commissioner of Indian Affairs 10 Comptrolier General, 1007/1927 [MA-902).
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of Wills Except Members of the Five Civilized Trives and Osage Indians. Citing the

Secretary's authority to determine heirs under the act of June 23, 1910, the Interior
Department set procedures for the examination of heirship claims and the approval of
Indian wills.** As has been noted, Jeases on allotted fands produced revenue for
individual Indians. During the 1920s the B1A adopted or revised leasing provisions. In
July 1923 the Interior Department sanctioned “Regulations Governing the Execution of
Leases of Indian Allotted and Tribal Lands for Farming, Grazing, and Business
Purposes.”® Two years Jater, on July 7, 1925, Assistant Secretary Edwards approved
“Regulations Govemning the Leasing of Restricted Allotted Indian Lands for Mining
Purposes.”™

While the Interior Department and the Bureau of Indian Affairs established or
medified regulations, Congress moved to codify the permanent Jaws of the United States.
On June 30, 1926, President Calvin Coolidge signed “An Act To consohidate, codify, and
set forth the general and permanent Jaws of the United States in force December seventh,
nineteen hundred and twenty-five.” This siatuie created the United States Code of Law,
Title 25 of which concerned Indians.* Information regarding Individual Indian Moneys
is found throughout the original code. For example, section 8 of Chapter I acknowledges

that accounts for claims and disbursements would be transmitted to the Conynissioner for

23 Kapplcr 476 [MA SITI and U, S Dcpaﬂmcm ol'lhe Int:nor. Umtod States Indizn Smncz. B:gnlnmm

nnd.QsanIndnm(Wadnnzton. DC: GPO 1923) IMA 9361
» Commissioner of Indian Affairs, “Regulations Governing the Execution of Leases of Indian Allonted and
Tribal Lands for Parming, Grazing, and Business Purposes,” 7/1/1925 [MA-1002).
# Commissioner of Indian Affairs, “Regulations Coverning the Leasing of Restricted Allotted Indian
Lands for Mining Porposes,” 77771925 [MA-995].
4 Kappler 563 [MA-457}. Kappler has published the entire, original Title 25 of the United States Code;
see 4 Kappler 563-899.
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administrative review, then passed to the GAO.¥ Chapter 4 of Title 25 explicates the
“Performance by United States of Obligations to Indians.” Among other topics, this
chapter discusses tribal and individual funds in sections on the “disbursement of moneys
and supplies” and the “deposit, care, and investment of lndian moneys.”"®* Subsequent
chapters address the statutory, historical, and judicial basis for several matters that could
affect receipis and disbursements for individual Indians, including rights-of-way,
allotment, heirship, and leasing.™

Dring the 1920s the Interior Department and Congress altered the system of
Individual Indian Moneys that largely had been established from the late nineteenth to the
carly twentieth century. Laws and regulations, both new and revised, affected a wide
range of BIA vperations, including Individual Indian Moneys. During this period,
however, both the BIA and the Federal policy of individnalization came under increasing

scrutiny from reformers—Indian and non-Indian--and Congress.
E.  The Problems of Indian Administration
During the early 1920s numerous reformers publicized the plight of Native

Americans. Secretary of the Interior Albert Fall’s cfforts to undermine Pueblo Indian

land claims in New Mexico, questionable activities regarding oil leases on Indian lands,

@ 4 Kappler 563, 568 [MA-457).
.4 Kappler 563, 603, and 608-631 [MA-457].
“4 Kappler 563, 726, 736, 839, and 872 [MA—457).
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and many other issues became rallying points for Americans angered by the direction of
Federal policy and its consequences for Native Americans.”

The first investigation of Indian affairs contained no widespread eriticism of the
BIA. In 1923 Secretary of the Interior Hubent Work, who succeeded Fall, appointed
“The Committee of One Hundred.” Many prominent advocates of Native Americans sat
on the Committee, which issued a report to Congress on Janvary 7, 1924.% Committee
member Joseph E. Otis reviewed *The Indian Problem” for Secretary Work. Otis
condemned some elements of Federal policy. For example he asserted that leasing
discouraged Indian initiative while providing revenue which was “barely enough to allow
them to exist.” Nonetheless, the report disparaged neither Commissioner Burke nor the
BIA.® Malcolm McDowell, a veteran reformer and a longtime member of the Board of
Indian Commissioners, wrote a memorandum that was included with the éommittce
report to Congress. McDowell gainsaid those who complained that the United States
lacked an Indian policy. In fact, he affirmed thal the Federal government had a
“constructive, forward-looking, workable Indian policy.” The pelicy centered on the
principle that indians should be trained for “the best type of American citizenship Io't;king
1o their absorption into the general citizenship of the Nation. This may be called the

principal plank in the Government’s Indian-policy platform.”®

© See, for example, Kelly, “Charles Henry Burke, 1921-1929,” in Kvasnicka and Viols, Commissioners of
Indian AQRIrS. pp 251-252 and 258-260 [MA-1158) and Procha, Great Father, vol. I, pp. 797-806 {MA-
681).
“ Prucha, Giread Father, vol I, pp. B07-B0B [MA-681] and U. S. Congress, House, Committes of One
Hundred, The Indian Problem, 68" Cong., 1® sess., 1/7/1924, H. Doc. 149, p. 1 {MA-4041,
¥ U. 5. Congress, House, The Comminice of One Handred, The Inding Problem, 68™ Cong., 1% sess.,
17111924, H. Doc. 149, pp. 7, and 14-15 [MA-4M).
& 1. $. Congress, House, Committze of One Hundred, The Indiap Problop, 68* Cong., 1* sess., V71924,
H. Doc, 149, pp. 18-19 [MA-494).
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Despite the report by The Committee of One Hundred, criticism of the BIA
intensified. In 1926, at the recommendation of the Board of Indizn Commissioners,
Secretary Work contacted the Institute for Government Research (known today as the
Brookings Institution} to conduct a thorough investigation of the economic and social
conditions of American Indians. Philanthropists funded the work, which was conducted

under the direction of Dr. Lewis Merdam. On February 21, 1928, the Institute for

Govemment Research submitted The Problem of Indian Administration, ofien called the

Meriam Report, 10 Secretary Work.”
The Meriam Report assailed the allotment system. The Institute’s report observed
that when the United States
adopted the policy of individual ownership of the land on the reservations, the
expeclation was that the Indians would become farmers. . . . It almost seems a5
if the government assumed that some magic in individual ownership of property
would in jtself prove an educational civilizing factor, but unfortunately this
policy has for the most part operated in the opposite direction.
Like The Committee of One Hundred, Meriam and his staff disparaged the widespread
leasing of Indian land, which they considered the fruits of the allotment policy. In some
cases, BIA officials encouraged leasing, becanse non-Indians wanted to use the land “and

it was far easier to administer property leased to whites than to educate and stimulate

Indians 1o use their own property. The lease money, though generally small in amount,

® Lewis Meriam, et al., The Problem of Tedian Administration (Batmore: Johns Hopkins Press, 1928),
pp. vif-x {MA-81}; Procha, Great Father, vol. I, pp. 808—309 {MA—GSI}.md U 5. Congress, House,
COMR&DHAWIM Hearings Befon boommittes QIni on Appropriations
Interior Department Appropdation Bill, 1929, 70 Cong., 1* sess. (Was!xmswn. DC. GPO, 1928}, p. 80

[MA-189L
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gave the Indians further uneamed income to permit the continuance of a life of
idleness.™™®

The sale of surplus lands, the leasing of allotments, and per capita payments, among
other revenues, “added to the uneamed income of the Indian. . . " Because Native
Americans were unskilled in certain aspects of business, unscrupulous non-Indians
sometimes victimized Indians. . As a result, BIA officials “often took the easiest course of
managing all the Indians’ property for them. The government kept the Indians’ money
for them at the agency. When the Indians wanted something they would go to the
government agent, as a child would go to his parents, and ask for it.”™ This outcome
represented exactly the opposite of what reformers and statesmen had envisioned when
the Dawes Act was passed in 1887, when the United States auvthorized the individual
allotment of tribal trust funds in 1907, and when Congress allowed the establishment of
individual bank accounts in 1908,

The Meriam Report called for new Federal policy initiatives. Tt even urged that the
“policy of individual allotment . . . be followed with extreme conservatism [because} it
has largely failed in the accomplishment of what was expected of it” Allotment had
spawned bumerous complications, including leasing and probate issues that undermined
both Native Americans and the BIA. In this regard, the Institute recommended that the
BIA sharply curtail the leasing of land, which created uncarned income. It also called for
a thorough study of heirship, which had become an increasingly complex dilemma. The

authors doubted whether “the serious nature of this problem was appreciated at the lime

® Meriam, et al., The Problem of Indian Administration, p. 7 [MA-31].
" Mesiam, et al., The Problem of ndian Administration, p. 8 [MA-81].
30

. Y00, 5:08 PM

EY0002407



Draft: Attorney Work Product

the allotment acts were passed.” Afier an allottee died, the division of his land among
many heirs often proved impracticable. This instigated either the sale or the lease of the
allotment and created “an enormous increase in the details of administration” for the
BIA.” The Problem of Indian Administration acknowledged that land sales and leasing
contributed materially to individual Indian income.” Both of these factors, however,
“also increased the Jabor as well as the complexities and difficulties of adminisiration by
the government.”™ As will be discussed, difficulties in managing individual Indian
moneys grew proportionately with the increasing fractionation of the Indian estate.

The Meriam Report had not examined the issue of Indian trust fund management in
great detail. In 1928, the same year the independently funded Institute for Government
Research presented its findings 10 Secretary Work, Congress authorized a publicly funded
study of this issue. This investigation was proposed in accordance with Senate resolution
79 of December 17, 1927, which directed the Senate Comumittee on Indian Affairs “to
make a general survey of the condition of the Indians. . . . Refiecting the growing
criticism of the BIA, the resolution observed that “numerous complaints have becn made
by responsible persons and organizations charging impm;;cr and improvident
administration of Indian property. . . ™ Five months later, by the act of May 29, 1928,
Congress appropriated $20,000 for a GAQ study of the amount of funds held by Indian

tribes, their investments, and their interest eamings.™

istration, p. 461 [MA-81]L.
P UL 5. Congress, Senate, Survey of Conditions of Indians, 70* Cong., 1" sess., Congressionat Record, vol.
9 (Q217/1927), p. 786 {MA-491) and 45 Stat, 833, 887 [MA-362).
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On Febiuary 28, 1929, Comptroller Gensral McCarl transmitted to Congress the
GAQ study entitled Indian Funds. Prepared by the Office of Investigations, the report
encompassed many different funds: Indian Moneys, Procecds of Labor; Tribal Trust
Funds; and Reimbursable Agreements, among otbers.™ Inits seption on Individual
Indian Moneys, the GAO stated that for the most part, these funds were generated by
contracts negotiated by superintendents for allottees. Like The Committee of One
Hundred and the Institute for Government Research, the GAO emphasized the
importance of leasing as a source of income for individual Indians. The report observed
that individual Indian moneys typically were on deposit in banks or in the United States
Treasury, and, in some cases, had been “invested in United States Government securities
and in real estate”” As of June 30, 1928, the GAO reported, the total amount of
Individual Indian Moneys stood at $74,676,600.78.

Indian Funds also inspected procedures for banking 2nd accounting for individual
Indian moneys. After examining bank records, the investigators found that “the amount
on deposit in certain banks slightly exceeded the bondc;:d capacity.” Inlerest rales ranged
“from 2 to 4 per cent, depending largely on the amount deposited and whether the money
is a time deposit or in an active checking account.”” Underscoring its own important
role in the IIM oversight process, the GAO stated that at fixed periods banks sent
statements both to the BIA disbursing agent and to the GAQO. The investigators noted

further that with “the exception of the checks for account of the Five Civilized Tribes

% U. 8. Congress, Senate, Indian Funds, 70° Cong., 2™ sess., 225/1929, 5. Doc. 263, pp. ivand | (MA-6).

T 1J. 8. Congress, Senate, Indian Funds, 76 Cong., 2™ sess, 2/251929, S. Doc. 263, p. 76 [MA-6).

™1, 8. Congress, Senate, Indian Funds, 70* Cong., 2™ sess., 2/25/1929, 8. Doc. 263, p. 77 [MA-6].

P U. 8. Congress, Senate, Indian Funds, 70* Cong., 2*¢ sess., 2/25/1929, S. Doc. 263, pp. 77-78 {MA-6).
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which are forwarded through the disbursing office, all paid checks are sent by the banks
direct to the General Accouating Office”™ Following an audit of tnbal and individual
moneys in banks, the GAO determined that $39,602 had been deposited in banks that
were defunct as of June 30, 1928.%

The GAO also locked at individual Indian moneys at various agencies. For
example, an inspection of the records of the Fort Belknap Agency in Montana showed
that individual Indian moneys pn‘rﬁarily came from leasing and interest on bank deposits.
At the Winnebago Agency in Nebraska, timber sales, allotted Iand sales, leases, pensions,
and interest from banks provided most of the moneys to individvals.” Indjan Fupds also
analyzed the Bureaw’s accounting system. Afler discussing the evolution of the system
over the years, the GAO informed Congress of problems in the Bureau’s implementation

of the system:

While propenty accovmability is provided for in the accounting system, it was
observed that at many of the agencies the records are not properly maintained,
entries not being current and otherwise incomplete. This condition applies not
only to nonexpendable property, but also to bonds and securities representing
invesunents of individual Indian moneys, reference being had not only to the
office of the Five Civilized Tribes and to the Quapaw Agency in Oklahoma but
also 10 the Indian Office in Washington, where the records of investiments held
by the Government for the Indians were found to be inaccurate, in that they
showed bonds as being held which in [reality] bad been turned over to the Indian
owners, while other bonds were in the custody of the Treasurer of the United
States without having been fully recorded.®

The GAQ report of 1929 added to the growing criticism of BIA management
policies during the decade. Moreover, the document was published just as a new

administration came to power in Washington, DC.

® 1. 5. Congress, Senate, Indian Funds, 70* Cong., 2™ sess., 2/25/1929, 5. Doc. 263, p. 78 [MA-6).
#U. . Congress, Senate, Indian Funsds, 70® Cong.. 2™ sess., 2/25/1929, 5. Doc. 263, pp. 87-88 [MA-6].
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F. Heirship Problems Intensify

Ten days after McCarl transmitted Indian Funds to the Senate, newly elected
President Herbert Hoover accepted Commissioner Burke's resignation. As noted, those
who favored reform in the BIA had targeted Burke, and the recent Institute for
Govesnment Research and GAO reports did not enhance the Commissioner’s standing.
Shortly before his resignation, Congress had criticized his handling of a well-publicized
Indian probate scandal, which further undermined the South Dakotan.® Following
Burke’s departure Hoover appointed Charles James Rhoads to the Commissioner’s
office. A noted advocate of Nalive American causes, Rhoads had served as President of
the Indian Rights Association. He accepted the appointment only after Hoover assured
Rhoads that the While House was comumnitted to the reforms advanced in the Meriam
Report. Rhoads selected his close friend and fellow activist J. Henry Scattergood to be
Assistant Commissioner.® Despite the excellent reform credentials of the new team at
the BIA, Rhoads and Scattergood soon found themselves under attack from reformers.
To the dismay of those who opposed allotments, Rhoads and Scattergood believed that
the systern should be ameliorated, not ended. Allotment and heirship problems troubled

the two men almost from the start ™

7Yy, 5. Congress, Senate, lndian Funds, 70% Cong, 2 sess., 22511929, S. Doc. 263, pp. 113-116 {MA-6L
B Kelly, “Charles Henry Buske, 1921-1929,” in Kvasnicka and Viola, Commissiopers of Indian Affairs. p.

260 [MA-1158}.
M1 awrence C. Kelly, “Charles James Rhoads, 19291933, in Kvasnicka and Viola, Commissioeers of

Indian Affairs, pp. 263-264 {MA-1158).
8 g elty, “Charles James Rhoads, 1929-1933,” in Kvasnicks and Viols, Commissiopers of Indizn Affairs,

pp. 264.267 [MA- 1158},
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Shonly after Hoover became President. the Great Dcpressior; began. As political
leaders attempted to baitle the calamity, many recommended greater economy in
governmenl. At the same time, Rhoads and others recognized that the BIA needed
greater funding 1o tackle the grqwing administrative problems associated with allotment
and heirship issves, vital components of individual Indian moneys. In 1930, for example,
Rhoads testified before a House subcommittee of the Committee on Appropriations. He
told Committee members that in an effort to “relieve the Washington office of many
details and by so doing increase the efficiency of the service, more responsibility has
been thrown upon the field force.”” Nonetheless, he complained that divisions of the
Bureau were understaffed and not able to keep their work current. In this regard, for
example, he pointed to the Land Division which handled maiters “in connection with

allotments, purchase and sale of land, issuance of patents in fee, leasing for oil, gas and

other mining purposes. . . "

The following year, Samuel Dodd, the Chief Finance Officer of the BIA, appeared
before the subcormitiee seeking increased funding to handle probate matiers. Dodd
lestified that the Burean was rapidly failing behind in this operation:

A few years ago this work was practically up to date, and appropriations were
accordingly reduced. Due, however, to increasing deaths from old age and other
conditions prevailing among the Indian population a large number of cases have
accumulated, and heirs or beneficiaries are protesting against delays in obtaining
determination and the financial benefits from these sources. Efforts have been
made to handle some of the Jess complicated determinations without awaiting

action by an examiner in the fGicld.

% 1), $. Congress, House, Subcommitice of Hoese Committes on Appropriations, Hearing. Tnterior
jation Bi “71* Cong., 3" sess. (Washingion, DC: GPO, 1930), pp. 695 and

723.724 [MA-192).
BS
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The BIA had instructed agency supetintendents to prepare less complicated cases and
send them to the office for seitlement. Supeninlendents, however, already were burdened
with numerous other responsibilitics. Moreover, a large number of these cases were
complicated and required a probate examiner. The BIA was hampered further by the fact
that the appropriation in 1931 had been “insuificient to permil the employment of a field
stafT of examiners with their assistants for the entire year and it became necessary lo
furlough all field employees paid from this appropriation for aboul one week at the close
of the year.” Dodd included a table showing the cuirent status of probate cases, which he
explained to the subcommittee.”

Despite the statements of Rhoads and Dodd, Congress continued to cut funding for
certain BIA activities. In 1932 Dodd testified that the Senate had slashed appropriations
for the Commissicner’s office. As a result, the BIA had been unable to fill new positions
that had been authorized by the House of Representatives and the Bureaw of the Budget.
The loss of two employees who dealt with probate matiers meant that it would be
impossible to process heirship claims in a timely fashion. The Finance Officer
acknowledged that the BIA could not “handle all accurnulated cases expeditiously, and
much of the comespondence with the burean in Washington related to delays in final
disposition of cases.” During the current year, he declared, fewer positions combined
with the necessity "to forlough for indefinite periods some of the examiners and clerks

now on duty” would resultin harm to the Indians. Because “the Indian beneficiary is

7. 8. Congress, House, Subcomsmitiee of House Committee on Appopmtim Hearings, Interior

Department Appropriation Bill 1933, 72™ Cong., 1* sess. (Washington, DC: GPO, 1932), pp. 23%-240
[MA-193].
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usually in urgeni need of whatever funds are due him from an estate,” Dodd 10ld the
congressmen, ‘determination of heirs should be made as rapidly as possible.”®

In the mudst of the Bureau’s complaints regarding inadequate numbers of personnel,
the Senate Commiliee on Indian Affairs considered a proposal that would require the
Commissioner to submit annually “a report of Indian funds, tribal and individual. . . .”
Rhoads objected to the measure for a number of reasons, including insufficient staffing to
address an estimated 20,000 individual accounts. In this regard, he contended that for the
B1A "o furnish each individual Indian with an annual siatement of his personal account
wotld appear to be physically impracticable without an increase in the clerical force,”
Moreover, the Corpmissioner believed it would be poor policy to give each Indian such a
statement. It shovld be bome in mind that many Indians having individual accounts are
unable to read, write, or understand the English language,” Rhoads argned. Information
about their financial status might be revealed “to unserupulous persons who would
persuade the Indians to expend their money for unnecessary, if got harmful, purposes.”
Rhoads said that in his opiﬁion. an individual Indian’s account was “‘a matter belWCe-n
him and the superintendent, who is required by existing instructions to furnish a
statenent of account lo any Indian at any time upon request of the party in interest.”
Legislation requiring the “wholesale distribution of statements,” he declared, would be of

no beneficial nse and carried the potential for great harm to the Indian account holder.

B U. 5. Congress, House, Subcommitiee of Houge Committes on Appropriations, i
jation Bi 72* Cong., 2* sess. (Washington, DC: GPO, 1932), pp. 518 and
546 [MA-194).
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He concluded by claiming that the Senate proposal would place more duties on an
already overburdened BIA staff.”

Commissioner Rhoads wrote this memorandum in May 1932, By this lime, Rhoads
faced unremitting attacks from such Indian advocates as John Collier, who criticized the
Commissioner’s inability to alter the direction of Indian policy. Moreover, a
parsimonious Congress proved unbending on numerous issues, ranging from support staff
to basic services for Native Americans.”

On February 8, 1933, Senator William King of Utah delivered a fierce
condemnation of the Bureau of Indian Affairs. He termed the government “a faithless
guardian of its wards” and called for essential changes in Federal Indian policy. Among
other charges, King asserted that the BIA had dissipated Indian tribal funds in order to
fatien its own payroll.” The senator denounced Rhoads for obstructing such basic
measures as accounting and budgeting reforms.” King also addressed flaws in
individual indian moneys. As he had traveled to Indian reservations with 2 subcommitiee
of the Senate Committee on Indian Affairs, the subcommittee had

become accustomed Lo endless queries and complaints by individual Indians and

by tribes of Indians having to do with their statcd inability to obtain from the

Indian Bureau an accounting for their money, individual and tribal, which is

held and administered under trust.

King and the other senators termed it 2 matter of “clementary necessity for the Indians

whose fands are in the hands of the Indian Bureau as trustee to be able to obtaia an

® Commissioner of Indian Alfairs, “Memorandum for the Secretary,” 319/1932 [MA-147},

» Kelly, “Charles James Rhoads, 1929-1933." in Kvasnicka and Viola, i

Pp. 268-270 [MA-1158) and Prucha, Great Father. vol. IL, pp. 933-939 IMA-6811.

N1, 5. Congress, Senate, Condilion of the Indians in the United States, 727 Cong., 2% sess., 2/8/1933, 8.
Doc. 214, serial 9665, pp- 2 and 11-12 [MA-431).
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accounling ot satisfactory reporting when they ask for it.” In fact, the subcomrmittee
recominended legislation requiring that this provision be added 10 the Interior
Department appropriations act.”

Senator King’s lengthy censure of Indian policy in general and the BIA specifically
served as somewhat of a parting shot at Rhoads. Three months earlier, Franklin Delano
" Roosevelt had won the Presidential election and would begin bis term on March 4, 1933,
Soon after coming to power, President Roosevelt would appoint John Collier as
Commussioner of Indian Affairs. The new Commissioner came to office promising
fundamental changes in Federal Indian policy. In many respects, however, he would be
unable to escape from preexisting problems involving heirship, allotment, and Indian

trust funds.

" U.S. Congress, Senate, Condition of the Indians in the United States, 72™ Cong., 2% scss., 2/&/1933, §.
Doc, 214, serial 9563, pp. 12-13 [MA-431}. ’ )
" 1. S. Congress, Senate, it 72% Cong., 2% sess., 2/3/1933, §.
Doc, 214, serial 9665, pp. 16-17 {MA-431].
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Status of Individual Indian Moneys, 1933-1956.” This installment examines the period
from the beginning of the New Deal through the General Accounting Office audit of ITM
presented to Congress in 1956. 1 have also included the report on an {BM formatted disk
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the near future,
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near future.
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IV. ‘The Status of Individual Indizn Moneys, 1933-1956
Introduction

The United States suffered through the nadir of the Great Depression during the
winter of 1932 to 1933. When Franklin Delano Roosevelt assumed the Presidency in
March of 1933, many Americans were prepared for significant change. During
Roosevell’s New Deal, transformations occurred in the direction of Indian policy,
including the end of allotment. In addition, Individual Indian Moneys procedutes were
altered when disbursing agents began to use the United States Treasury as the main
deposilory for individual funds.

During and following World War II, however, congressional criticism of the
Bureau’s administration of Indian affairs intensified. As a result, Congress atternpied to
weaken the Washington headquarters of the BLA by decentralizing control over Indian
matters. Also, beginning in the 1940s, Congress and the Executive moved toward a policy
known as Termination. Federa) officials hoped that this policy, ultimately, would eliminate
Federal supervision over Indian iribes. In the spirit of this policy the United States
permitted individual Indians greater access to their own funds.

Among the steps proposed 10 accomplish Termination in the 1950s, Congress twice
orécmd the General Accounting Office to invesligate the status of Indian trust funds.
During the period 1933 to 1956 the GAO had maintained an active role in the [IM process.
The GAO continved to audit individual Indian money accounts, to inspect Indian agencies,
and 10 help the BIA improve its bookkeeping and accounting system. In addition, the

Comptroller General continued to decide questions involving various [TM procedures. In

20

200, 2:13 PM

g EY0002418



Draft: Attorney Werk Product

October 1956 the GAO issued an audit report to Congress on Individual Indian Moneys.
In his transmittal Tetter to the Speaker of the House of Representatives, Comptrolier
General Joseph Campbell recognized that solving problems in the management of IM
funds represented a vital prerequisite to the accomplishment of Termination.!

The Termination policy of the 1950s, however, represented a far cry from the designs

of Federal Indian policy makers in the 1930s.
A. New Deals and Old Problems
1. Individual Indian Moneys Move to the Treasury

One of Franklin Roosevelt’s first actions as Chief Executive was to address the
banking crisis that plagued the nation. The banking industry, which had undergone a
major trauma since the onset of the Great Depression in 1929, neared collapse by March
1933. Recognizing the perilous state of the nation’s banks, a special session of Congress
approved Roosevelt’'s Emergency Banking Act the same day he transmitted the legislation.
Shontly after this, on June 16, 1933, the President signed one of the major reforms in the-
history of American banking, the Banking Act of 1933. This legislation is best known for
creating the Federal Deposit Insurance Corporation.” But it also had an important effect
upon the deposit of Individual Indian Moneys.

As Interior Solicitor Nathan Margold subsequently noted, the Banking Act of 1933
contained a provision regarding interest payments by banks that affected the deposk of

* Comptroller General 1o Speaker of the House of Representatives, 1077/1956, in U. 5. General Accovpting
Office, “Audit Report to the Congress of the United Stutes: Administration of Individual Indian Moneys by
the Bureau of Indian Affairs, Department of the Interior, November 1935," p. | [MA-12]

2 William E. Leuchienburg, Franklin I Rapscyvelt.and the New Deal, 19321940 (New York: Harper &
Row, 1963) pp. 39-45 and 60-61 [MA-1372) and 48 Stat. 162 [MA-1373}.
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individual Indian moneys. In this regard, the Solicitor pointed to section 11b, which

stated:
No member bank shall, directly or indirectly by any device whatsoever, pay any
interest on any deposit which is payable on demand: Pravided, That nothing
herein contained shall be construed as prohibiting the payment of interest in
accordance with the terms of any certificate of deposit of other contract heretofore
entered into in good faith which is in force on the date of the enactment of this
paragraph: but no such certificate of deposit or other contract shall be renewed or
extended unless it shall be modified to conform to this paragraph, and every
member bank shall take such action as may be necessary o conformm to this
paragraph as soon as possible consistently with its contractual obligations.’

This requirement contradicted section 28 of the act of May 25, 1918, which pronounced
that neither tribal nor individual Indian moneys could be deposited in a bank that did not
furnish a reasonable rate of interest. As a result of the conflict, the BIA removed OM funds
from banks and deposited them in the United States Treasury. Solicitor Margold observed
that the act did not prohibit “deposits of Indian money to banks paying interest, but
operated merely to exclude certain banks from the category of eligible depositories.”™

Following the Banking Act of 1933, the Interior Depariment closed IIM accounts in
most banks and deposited the money in the United States Treasury instead. Acting
Secretary of the Interior T. A. Walters informed the Comptroller General that the act of
June 16, 1933 effectively required

the Department to discontinue the use of local member banks of the Federal

Reserve Systemn as Individual Money checking depositories. Except in five or six

instances, all checking accounts have been closed and practically all
disbursements of such funds are now made by check on the Treasurer of the

United States.?

Y | Op. Sol. Int. Ind. AR, p. 604, [MA-461] and 48 Stat. 162, 181 [MA-1373).
4 40 Stat 561, 591, [MA-4] and 1 Op. Sol. Int. Ind_ AL, p. 604, [MA-461).

3 Acting Secretary of the Interior to Comptrolier General, 8/11/1934 [MA-918). S -
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The Bureau of Indian Affairs accounting manual incorporated this change as well. Section
371 of the manual stated that all “collections of individual moneys must be deposited daily
t0 the official credit of disbursing agents with the Treasurer of the United States.™

A subsequent act of Congress created some disagreement between the Interior
Department and the GAQ regarding TIM deposits to the Treasury. On June 26, 1934, the
President approved the “Permanent appropriation repeal Act” Section 20 of the new
statute demanded that certain procedures for moneys be *classified on the books of the
Treasury as trust funds.” This section contained a long list of trust funds, but did not
specifically mention individual Indian moneys.” The Comptroller General determined that
section 20 applied to individual Indian moncys in the Treasury. The Interior Department
countered that section 20 only related 10 appropriated funds, whereas individual moneys
represented “in the most part incorne which has accrued to ward Indians from leasing of
their lands for farming, grazing and mining purposes and from the wnvestrment of their
moneys. No part of these funds represents charges against public funds in the Treasury
except indirectly in a few instances. . ..” The a;:!ing Secretary of the Interior stated that
BIA disbursing officers already deposited individual moneys in their official checking
accounts with the Treasurer of the United States. 1f the BIA had to abide by section 20, the
disbursing officer would have to follow 10 “additional operations between the collection
and expenditure of this money.”*

Comptroller General J. R. MicCarl disagreed. After reviewing the act, McCarl
affirmed that “funds belonging to individual Indians and held by the Indian Service
constitute trust funds within the purview of section 20 . . . and should be dcposftcd in the

Treasury and accounted for as such.” He did, however, allow the Interior Department the

* Bureaw of Indian Affairs, “Bureau of Indian Affairs Accounting Manual” 1935, p. B127 [MA-134].
7 48 Stat. 1224, 12331236 (MA-1374]. )
* Acting Sccretary of the Interior to Comptroller General, %/25/1935 MA-1053].
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opportunity to submit its case to Congress. On June 25, 1936, President Roosevelt signed
“An Act To modify section 20 of the Permanent Appropriation Repeal Act. 1934, with
reference to individual Indian money.” Secretary of the Interior Haroid Ickes informed the
Comptroller that section 20 had been altered “so as lo remove from the operation thereof
funds held in trust for individnal Indians, associations of individual Indians, or for Indian
corporations.””

The United States again addressed the issue of interest rates for Individual Indian
Moneys in the act of August 23, 1935. Solicitor Nathan Margold belicved that the Banking
Act of 1935 contained language in section 324 (c) that effectively repealed section 28 of the
act of May 25, 1918, requiring the payment of interest on tribal and individual Indian
moneys. He stated, therefore, that Indian moneys could be placed in banks that did not pay
interest. Margold added, however, that the act did not mandate the “deposit of Indian
moneys in barks, and such deposils, it may be assumed, will be made only when special
circomstances catl for such action.”'® Congress finally resolved the question of whether
the BIA could deposit individua) Indian moneys in banks that did not pay interest. The act
of June 24, 1938 authorized the S;creta:)' of the Interior “to deposit in banks to be selected
by him the furids held in trust by the United States for the benefit of individual Indians;
Provided, That no individual Indian money shall be deposited in any bank until the bank
shall have agreed to pay interest thereon at a reasonable rate, subject, however, to the
regulations of the Board of Governors of the Pederal Reserve System. . . i

By the late 1930s, then, Congress had provided for the deposit of M funds into
both the United States Treasury and qualified banks. Changes to the management of [IM

3 Comptrotler Geaera) to Secretary of the Interior, 12/16/ 1935, p. 4 [MA-1059] and 4% Stat. 1928 [MA-
1375] and Secretary of the Interior to Acting Comptrolier Genenal, 8/29/1936 [MA-1060].

0 49 Stst 684, T14-715 [MA-479] and 1 Op. Sol. Int. Ind. AfF, p. 604, [MA-461].

" 57 Stat. 1037 [MA-3].
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deposits reflected the hazardous state of the American banking industry during the Great
Depression and its subsequent regulation. During this period the United States adopied
other New Deal measures that had a major impact upon Lhe direction of Federal Indian

policy.
2. The Indian Reorganization Act of 1934

Commissioner of Indian Affairs John Collier represented one of Franklin Rooseveit's
most controversial appointments. As noted in chapter three, Collier had been an avowed
critic of Commissioners Charles Burke and Charles Rhoads. As executive director of the
American Indian Defense Association, Collier advocated cultural pluralism at a time when
many Americans favored assimilation. After becoming Commissioner, Collier sought to
encourage tribal life and traditions. An avowed foe of 1he allotment system, he came to
office in the spring of 1933 determined to restore allotted lands to tribal ownership.”?

By the early 1930s more and more Arnericans had come to see the validity of both
ending allotment and increasing the authority of tibal governments. In this regard
Congressman Edgar Howard introduced a bill in the House of Representatives that wounld
end allotment and permit Native Americans to have a role in Indian policy. Howard stated,
“this is the day of new deals, and one of the best new deals, in my view, is presented in H.
R. 7902, now pending before the House.” Howard included a letter from the President
dated April 28, 1934, supporting the measure.”’ On May 18 1934, Senator Burton X.

7 ¥enneth R Philp, “John Collier, 1933-1945,” in Kvasnicka and Viola, Commissioners of Indian

Affairs, pp. 273-277 [MA-1158).

By, 8. Congress, House, The Wheeler-Howard Bill, 737 Cong., 2 sess., Congressionad Record, vol. 78
(171934, p. 7807 [MA-1361). Howard had presented an eatlier version of this bill in 1932; see, U. S.
Congress, House, Public Bills and Resolutions, 72* Cong., 1" sess., Congressional Recond. vol. 75
(4/4/1932), p. 7424 [MA-1360).
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Wheeler introduced Senate bill 3645, “to conserve and develop Indian lands and resources.
" The Wheeler-Howard measure, after debate and amendment, became the Indian
Reorganization Act of 1934."

The Senate Committee on Indian Affairs endorsed Wheeler’s version of the bill and
listed its seven purposes: to stop alienation of land; to provide for the acquisition of land
for Indians: lo vest tribal organizations with “real, though limitad, authority™; to permut
Indians to form basiness ventures; 10 establish a sysiem of credit for Indians; to supply a
better system of education; and 1o help Indians hold positions in United States government.
The Committee also acknowledged the failures of the allotment system, including the
heirship dilemma. The Senate Report observed that the “roultiplication of heirs of
deceased allottees, frequently” resuited in allotments that were 5o fractionated that Indians
had been unable 1o use the land. In this regard, section 4 of the bill provided that “the
allotted lands of deceascd allottees may be bequeathed only to the Indian tribe or
corporation or to the individual Indian heirs, and that the allotted lands belonging to living
and deceased allottees may be purchased by or for the Indian tribe.”"

John Collier sought to go further than simply preventing the alienation of Jand: he
proposed restoring atlotments to triba} ownership. The Commissioner recommended that
iribes be authorized to take allotments from members and pay them for the tract. This
would be done “to consolidate the lands into economically productive units.” He also
proposed that “all restricted Jands {pass] to the tribal community upon the death of a tribal
member. The land could not descend to the Indian heirs.” As Vme Deloria and Clifford
Lytle have noted, although many in Congress recognized the problem of fragmented

# |, S. Congress, Senate, Bills Inwroduced, 73" Cong,, 2" sess., Congressional Record, vol, 78
{5/18/1934), p. 9071 (MA- I362l
3 (J, §. Congress, Scnate, Aull i iness i

Purposes. 73" Cong., 2% sess, 5/10/1934 S Rep! IOSO pp 1-2 [MA- 1363]
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holdings, ““committee members nevertheless rebelled against 2 measure that would
automatically deprive Indian heirs of their lands ™'® Moreover, Collier found that many
Indians were “reluctant to return their allotments to tnbal ownership.”"’

On June 1B, 1934, President Roosevelt signed “An Act To conserve and develop
Indian lands and resources; to extend to Indians the right to form business and other
organizations; o establish a credit system for Indians; to grant centain rights of home rule to
Indians; to provide for vocational education for Indians; and for other purposes.” Section |
of the act answered the longtime demands of many Indian reformers by protubiting future
allotment in severalty. Section 4 proclaimed that with limited exceptions, restricted Indian
lands had to remain in Indian hands; ownership had to descend to the tribe, to an Indian
corporation, or to Indian heirs."*

The Indian Reorganization Act encompassed a wide range of BIA aclivilies, like
education and forestry. The act also provided for the organization of tribal councils and
tribal busincss enterprises. The statute, however, did not direcily address the IIM
program. Perhaps more importantly, it did little lo ameliorate the growing fractionation of

inherited lands, which was becoming more serious with every passing year.
3., The Heirship Dilemma and HM
In his annual report for 1937 Commissioner Collicr noted the increasing gravity of

the aliotted Jand situation. He remarked that probate issues had become more complex with

each passing generation of allottees and heirs. In this regard, the Commissioner wrote that

% Vine Deloa and Clifford Lytle, ithin:

Soverzignty (New York: Pantheon Books, 1984), pp. 88-39 (MA-1304).

17 Philp, “John Collicr, 1933-1943." in Kvasnicka and Viols, Commissionets of Indian Affairs. p. 277
[MA-1158).

13 48 Siat. 984 and 985 [MA-1366).
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here were “cases of expenditure by the Federal Government on heirship lands totaling
seventy times the value of the lands in question, and still, under existing law, destined to
go on running.” The effect of fractionation was especially notable on receipts for
individual Indians. Collier cited “cases of allotments which have more than a hundred heirs
entitled to various shares, and whose total annual rental of, say, $40, is divided into the
heirs’ respective varying shares of cents and fractions of cents, and credited to the heirs on
the agency books.”"® Collier made the same point in his opening statement to the House
suhcommittee of the Committee on Appropriations on April 6, 1937. He gave an cxample
of an allotment valued at $1,200, which had already cost the BIA $3,600 to determine the
heirs. Regarding receipts from that allotment for individual Indians, Collier stated that “to
distribute the rent from this 80 acres among the beirs, we have to divide the number of
heirs into a common denominator which is 1,740,000,000.” Because the Intenior
Depastinent would not issue a check for less than one dollar, some heirs would have to wait
1.500 years to receive their share.™

In the course of the hearing Collier expressed his dismay about the failure to resolve
the heirship problem at the time of the Indian Reorganization Act. Representative Emmet
O'Neal asked if the Commissioner was prepared “to submit some kind of a plan™ to
address fractionation. Collier responded that the “plan we have submitted, which was so
soundly trounced in 1934, was the right plan.” He recalled that his proposal “was

denounced as confiscatory, Bolshevist, Naziist, Fascist, and everything else temrible that

937 (Washington DC: GPO, 1937}, p.

247 [MA-61).
# 1. 8. Congress, Housc, Committee on Appropriations,

omipittee on Appropriations. Interior Deparyment Ap propriation Bitl fo 75* Cong., 1"

{Washington, DC: GPO, 1937), pp. 776-778 (MA-198].
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you can think of. We got no sympathy. And they have not quit talking about ityet.
Historians have acknowledged the validity of Commissioner Collier's lament. Michael
Lawson, for example, has found that even leasing allotted tand became progressively more
difficult. By 1935, Lawson has cbserved, 92% of the Lake Traverse Reservation
(Sisseton and Wahpeton Sioux) was owned by heirs and the fractionation had become so
extreme that the land was virtually uscless to any single heir. In fact, Lawson maintains, at
that time the cost of obtaining signatures from heirs 1o Jease the land exceeded the actual
value of the lease. The heirship problem greatly complicated the handling of individual
Indian moneys and other administrative matters at agencies.”? Itis interesting to note that
Lawson’s study was printed in a Senate Committec on Indian Affairs hearing in 1984,
which examined Indian heirship: a quandary that has remained unsolved to the year 2000,

In 1938 Collier again appeared before the House subcommittee of the Committee on
Appropriations. Once more Collier linked the heirship problern to individual Indian
moneys in testimony regarding how severely the problem drained agency resources:

The land is divided among the heirs, and when they dic, the land goes to their

heirs. You have many hundreds of heirs interested in a single allotment, cack

wilh a separate equity. In order to dispose of the allotment, we have to get the

consent of all the heirs in interest. In the administration of those lands we have 1o

keep books, and we do keep books showing the accrued incoine down to one-

. tenth of 2 cent a year. We must do all kinds of things in connection with that
work, and every time an heir dies we must go over the probating process again.

The time will come when some Congress will refuse to continue spending money
thus unproductively.”

75° Cong,, 1" sess.

113, §. Congfess, House, Committee on Appropriations, i

ommilice on Appropristions. Intenor Depat Appropriet
(Washington, DC: GPO, 1937), p. 787 [MA-198).
2 Michacl L. Lawson, “Heirship: The Indian Amocba.” in U. S. Congress, Senate, Sclect Commitice on
[odian Affairs, Hearing on 5. 2480 and S. 2663, 98* Cong. 2* sess. (Washington, DC: GPO, 1984), pp.

8, 75" Cong., 3™ sess.

B2RErH DN ADECO A 000

(Washington, DC: GPO, 1938), p. 113 [MA-199].
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The amount of time the BIA spent to address the fand situation and the growing
backlog of casework plagued Bureau officials. In 1935 the BIA produced a study entitled

Indian Land Tenure, Economic Statys, and Population Trepds, which assessed the

condition of the Indian landed estate. At that time the Bureau estimated that the total Indian
population stood at 327.958. Indian Land Tepure stated that the “problem of ihe Indian, of
his Jand, and of the use of his land affects 26 States.”*  The report declared that the Indian
Reorganization Act had not rectified the heirship dilemma; rather 1t had ercated “a definite
certainty that the area of heirship lands will steadily increase in the immediate fuwre. . ..”
In this regard the BIA contended that the “allotment system in the heirship stage falls of its
own dead weight, and Indians are inevitable losers.”” Indian Land Tenure presented data
from 44 allorted reservations to prove “the enormous wasle of money and time now
entailed in unproductive real-estate transactions.” Indeed. the report erphasized that a
morass of administrative details regarding land and heirship matters prevented personnef at
local agencics from accomplishing more productive tasks.*

Bureav officials repeatedly sought additional funding from Congress to confront this
workload; but, instead, often had to battle efforts to cut the BIA budget. In 1935, for
example, John-Collicr praised the members of his agency in testimony before Congress.
The erstwhile archeritic of the BIA testified that the “Tocal personnel was astonishingly
good considering the low pay and the hardship. . . . In my judgment the entire Bureau
personne] in the field is as good as any other Government service, although it is still the
poorest paid.” Samuel Dodd, the Burcau’s Chief Financial Officer, however, had to fend
off congressional efforts to slash the budget. For example, one congressman asked if
Dodd could suggest “where this commiltee might cut with the Jeast damage?” Dodd replied

* Office of Indian Affnirs, Indian Land Tenvxe, pp. 67 and 1 [MA-515).
 Office of Indian Affairs, Indian Land Tenure, pp--15 and 19 [MA-515).
™ Dffice of Indian Affairs, Indian Land Tenure, pp- 21-23 [MA-515].
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that the Bureau was “woefully undermanned in the Washington office at the present time,
5o that there is nothing there that can be cut.”™’

Bureau officials told Congress that they needed a larger staff 10 handie issues related
(0 individual Indian moneys. In 1939 the BIA sought an increase of $3,000 over its
previous budget to enable the Fiscal and Accounting Division 1o hire two new employees.
Finance Officer W. B. Greenwood explained that the division faced a growing volume of
work in part because of dutics associated with handling individual Indian funds?® The
Burean encountered an increasingly reticent Congress during World War 1. In 1943 the
Bureau requested funds to pay six additionat field auditors. Greenwood emphasized that
the BIA wanted to audit each field office every year in order to inspect appropriated funds
and individual Indian moneys. With the preseat staff, however, the Bureau was able

1o cover about two-thirds of the field agencies each year, but we are gradually

falling behind. "

1n addition to the expenditure of appropriated money in these agencies for

which audits are made we have a very considerable amount of trust money. There

is about $50,000,000 of individual Indian money carried on the books of the

various agencies, belonging to the restricted Indians, which must be audited *®

The following year the BIA recalled that it had requested $25,200 in 1943 in order to
compensate six field auditors. The House, however, had allowed only half that amnount,
leaving three vacant auditor positions. Furthermore, the Bureau reported, becanse it had

instalied a new accounting system, “'a considerable amount of the time of the present staff

has had to be devoled to the instruction of field personnel in the maintenance of the systerm.

(Washingion, DC: GPO, 1943), pp. 296 [MA-204].
101

21700, 2:13 PM

Y EY0002429



Draft: Attorney Work Product

As a result, the regolar audit work has suffered and is now seriously in arrears.” Congress
balked at the Bureau’s petition for more money. Congressman Jed Johnson proclaimed
that the request indicated that the “Indian Service does not know our Nation is at war.”
Panl L. Fickinger, Chief of the Bureau’s Administrative Branch, replied, “Mr. Chairman,
we consider it our responsibility (o let this committee know what we feel to be our needs in
carrying out the responsibility of the job Congress has entrusted to us, and [ think we
would be remiss in our obligations were we not to do so. The action this commiltee takes
is beyond the scope of our responsibility.”*?

At least some of the animosity between Congress and the Bureau of Indian Affairs
reflected the legislative body’s growing disenchantment with the often acerbic John Collier.
In fact, Collier resigned in the face of growing congressional criticism in 1945.”" During
his 12-year long tenure as Commissioner, however, the BI1A made significant changes both

to its bookkeeping and accounting system and to regulations that affected individual Indian

moneys.

B. Revisions to the BIA’s Bookkeeping and Accounting Sysiem

On August 11, 1934, acting Secretary of the Interior T. A. Walters informed the
Comptroller General that “a complete revision of the regulations of the Indian Service is
now in process and it is thought advisable to refer some contemplated changes to your
office for such advance criticism and suggestions as you may wish to offer.” He asked for

comments on several proposed changes, including those related to Individual Indian

* U.8 Cmsrm, Honse. Comumitice on Appropriations, Hmuummnsnhnmmm
‘ ; : p t 1945, 78* Cong., 2™ sess

(Washnglon. DC: GPO 1944), pp 210212 [MA—205
3 Philp, “John Collicr, 1933-1945.” in Kvasnicka and Viola, Commissioners of Indian Affairs, pp. 279-

280 [MA-1158).
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Moneys. In this regard, for example, Walters pointed to new procedures for depositing
individual moneys in the United States Treasury, requirements for transmilting lists and
staterents to the GAO, and accounting procedures for unclaimed individual Indian moneys
in small amounts.*? The Comptroller General agreed to most of the modifications, while

insisting that one copy “of the checks drawn on the Treasurer of the United States will be

required by this office.”*

In 1935 the BIA published a new accounting manual, The Bureau continued to
define TEM as “funds the ownership of which has been determined to vest in individual
Indians.”** As noted above, the accounling manual reflected new procedures for the
deposit of individual Indian moneys into the Treasury.”> Provisions continued, however,
for the “Selection and Bonding of Banks as Depositaries for Indian Moneys.””* In this
case, banks had to be in compliance with the act of May 25, 1918, which, it will be
recalled, required the payment of a reasonable rate of interest.”” The manual also instructed
agents reparding Liberty Loan Bonds held in trust for individual Indians. The BIA
authorized renting safe deposit boxes at local banks to protect the bonds.’® The manual
also prescribed rules for the expenditure of individual moneys. The BJA cited the proper
form 10 be used when drawing checks for individuals. Section 497 of the manuatl -
explicated dolar amounts that could be expended to pay for specified activities relating to

farming. Agents were told how to handle “dead” accounts: inactive [IM accounts that were

* Acting Secretary of the Interior to Comptroller General, 8/11/1934 [MA-918]

B Comptroller General to Secretary of the Interior, 9/5/1934 [MA-919}.

3 Bureau of Indian Affairs, “Bureau of Indian Affairs Accounting Manual,” 1935, p. B125 [MA-134);
compare to Office of Indian Affairs. Accounting System, 1917. p. 17 IMA-11).

3 Burean of Indian Affairs, *Bureav of Indian Affairs Accounting Manual,” 1935, p. B127 [MA-134].

3 Bureau of Indian Affairs, “Burcan of Indian Affairs Accounting Manual,” 1935, pp. B145-151 [MA-134].
¥ Bureau of Indian Affairs, “Burcau of Indian Affairs Accounting Manual,” 1935, p. B145 [MA-134] and
40 Stat. 561, 591 [MA-4).

3 Bureau of Indian Affairs, “Bureau of Indian Affairs Accounting Manual,” 1935, p. B151 [MA-134).
Detailed procedures for the bonds are discussed on pages £51-157 of the manual.
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likely to remain so and consisted of $100 or less. The manual also informed disbursing
officers with respect to voluntary deposiis, moneys placed in the disbursing agent’s hands
by an individual Indian for safckeeping."

The manual reflected changes in the bookkeeping and accounting sysiem due to recent
events. The bookkeeping and accounting sysiem, however, remained essentially the one
developed by the Bureau of Efficiency in 1917.° In 1939 the Interior Department tumed
to the GAO and requested a study of the BIA accounting system, Comptroller General
Fred Brown answered that his office would “be pleased to comply with the request as soon
as practicable”*!  With the help of GAO representatives, the BIA developed the “Standard
System of Administrative Accounts for Indian Service Field Offices” in 1941. In addition
to assisting in the preparation of the new system, GAO officials were authorized 1o go to
conferences with B1A field officials who would actually employ the procedures.*?

The BIA submitted budget reguests to Congress in order to implement the accounting
system. In the spring of 1941, for exampic, the Bureau asked for $3.200 for the Fiscal
Division in order to implement the new system. In its justification, the BIA observed that
previously it had operated under “an accounting system that was devised and installed by
the United States Bureau of Efficiency,” almost 25 years earlier. The Bureau told
Congress that the GAO had assisted in creating a modemn system, and now funds were

needed 1o execute the new procedures.”’ The following year BIA officials sought $5,760

» Bureay of Indian Affairs, “"Burcau of Indian Affairs Accounting Manual,” 1935, pp. B157-159, 161, and
162 [MA-134].
* Acting Secretary of the Interior lo Comptroller General, 7.'27!]939 [MA- 1!46}. see also, u. S.
Depatument of the Interior, Office of Indian AfFairs,
{Washington, DC: GPO, 1917) [MA-11).
# Comptroller General to Secretary of the Interior, 8/30/1939 [MA-1145].
4 Assistant Secretary of the Interior 10 Comptroller General, 4117194} [MA-1149} and Comptroller
General to Secretary of the Interior, 4/22/194F {MA-1150]
“ U. 8. Congreas, House, Commitiee on APPmPﬂa!m Hﬂnm.B:.[Qm.a.th:mnmm.nﬂhg

- Bi 942, 7T Cong., 1™ scss.

(Washington, DC: GPO, 1941), pp. 4748 [MA-202].
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to pay four punch card operators. The BiA stated that the “success of the new accounting
system will depend upon provision being made for sufficient competent personnel to
operate it properly. These 4 punch-card operator positions are as essential part of the new
system and it is important that funds for their establishment be provided.”™

The Interior Department and the GAO remained active partners in bookkeeping and
accounting matters involving the BIA. On August 23, 1941, for example, the Assistant
Secretary of the Interior E. K. Burlew wrote the Comptroller General that the Burcau had
proposed that it no longer send copies of individual Indian account ledger sheets to the
Washington office of BIA or to the GAO. Instead, the field officer would submit a
certificate "to the effect that all funds received during the pericd covered by his report have
been accounted for and properly posted to the accounts; that all expenditures have been
made in accordance with the regulations and authorizations of the Indian Office and are
accounied for; that the individual accounts have been totaled and found to be in agreement
with the control account and the report as submitted at the close of the accounting period.”
Field auditors of the BLA would audit ITM accounts at the respective agencies. Burlew
asked the Comptroller General if the GAO wanted carbon copies of all individual Indian
accounts in the future, for auditing purposes. If the GAO did not require carbons, it would
“pe possible to eliminate this additional work, thereby releasing the employee’s time for
other important duties.”™

Comptroller General Lindsay Warren raised no objection to eliminating “the copy of
such individua! ledger sheets now being used by the Bureau if it has been ad:mmsn'auvely

determined that the actual administrative audit of the various accounts can be accomplished

“u.s. Congress, House, Committce on Appmpmuons. Hearings Befors a Subcommines of the

(Washmg!on. DC GPO 1942) p. 20 [MA-203]
4 A csistant Secretary of the Interior to Comptroller General, RF23/1941 [MA-1152).
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as effectively in the field offices by field auditors of the Indian Service.” He affirmed,
however, that the GAO needed its copy of the individual Indians account ledger sheet
because it represented “the only evidence received here for audit purposes in support of
ransactions invelving the individual Indian accounts, and 10 dispense with such evidence
would practically nullify the basis and usefulness of the audit now being made of such
accounts.”™® The GAO continved to work with the Interior Department regarding
bookkeeping and accounting procedures. For example, in 1944 the GAO reviewed forms
produced by the BIA relative to individual Indian accounts.'” As will be discussed, the
GAO would help the BIA develop yet another new system in 1953,

While the BIA modemized its bookkeeping functions during John Collier's tenure, it
also revised regulations that directly influenced the receipt, deposit, and expenditure of

individual Indian moneys.
C. Regulations and Laws

Like Commissioners before him, John Collier reviewed and changed regulations
affecting Individual Indian Moneys. As has been noted, one of the major sources of
individual moneys had been the sale of allotments that had belonged to deceased Indians.
Shortly after the passage of the Indian Reorganization Act, Collier informed
superintendents and examiners of inheritance that “an Indian can now devise his real
property only to his heirs at Jaw or to a member of the same tribe as the testator. He cannot

devise to a white person who is not an heir.” He affirmed that new regulations were being -

prepared regarding wills. In the interim, superintendents and examiners of inheritance
I

“ Comptroller General to Secsetary of the Interior, 31942, p. 3 (MA-]153].

7 See, for example, Assistant Secretary of the Taterior to Comproiler General, 1¥21/1944 MA-1156] and
Comptroller General to Secretary of the Interior, 11/11/1944 [MA-11355}.
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must secure affidavits from those who prepared wills regarding their “relationship to those
1o whom he gives his property, and whether or not they are membess of the same 1ribe.”*
On May 31, 1935, Assistant Secrefary of the Intericr Oscar Chapman approved
“Regulations Relating to Determination of Heirs and Approval of Wills,” which
incorporated section 4 of the Indian Reorganization Act. The regulations listed the duties of
examiners, provided guidelines for probate hearings, and generally attempted o expedite
the entire process.”

During the 1930s the Intertor Department also examnined mineral leasing on alloited
Jands. In Septemnber 1936 Secretary Ickes issued Order No. 1112 in respect to the
“Supervision of Operations under Oi and Gas Leascs on all Indian Lands under the
Turisdiction of the Secretary of the Interior {except Osage Reservation).” This order
modified regulations that had been approved in 1925.5° The new regulations defined the
respective dutics of BIA and United States Geological Survey employecs relative 1o o1l and
gas leasing on restricted fands and royalty accounting procedures. The acting Comptroller
General reviewed and accepted Iekes’ Order regarding this important source of revenue.”’
The BIA also revised rules for depositing Indian moneys. On March 5, 1938, Assistant
Secretary Chapman approved the Bureau’s “Regulations Governing the Deposit of Indian
Funds in Banks.” These regulations defined the authority for such deposits and discussed

a Commissiones of Indian Affairs to All Superintendents and Examiners of Inheritance, $/6/1934 [MA-
969).

o C]ommissioocr of Indian Affairs, “Regulations Relating to Determination of Heirs and Approval of
Wills” approved by Assistani Secretary Chapman 3/31/1935 (MA-944].

% Secretary of the Interior, “Supervision of Operations under Ol and Gas Leases on all Indian Lands under
the Jurisdiction of the Secretary of the Interior {cxcepl Osage Reservation),” 9/471936 [MA-654); see also
Comsnissioner of Indian Affairs, “Regulations Governing the Leasing of Restricted Alioned Indisn Lands
for Mining Purposes,” 7/1/1925 (MA-995).

3t Secretary of the Interior, “Supervision of Opesations under O3l and Gas Leases on all Indian Lands under
the Jorisdiction of the Secretary of the Interior (except Osage Reservation),” 9/4/1936 [MA-654] and acling
Comprroller General to Secretary of the Interior, 10/15/1938 IMA-1126).
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1he application procedures banks had to follow.’! The regulations also specified the bank’s
obligation to provide security for Indian moneys. The Bureau also provided standards for
such issues as the payment of interest and the bank's duty to furnish statements
semiannually on a designated form.”

The Federal government adopted a new method of codifying regulations by the late
1930s. In 1939 the United States published the first edition of Title 25 of the Code of
Federal Regulations (CFR). Part 221 of Subchapter $ pentained to Individual Indian
Moncjrs. The CFR maintained the same basic definition of IIM that had been in effect since
the 1913 regulations: “'fonds, regardless of derivation, belonging to individual Indians
which come into the custody of a disbursing agent.™* The IIM regulations approved by
the Secretary of the Interior on January 30, 1928, as amended, provided the source for this
portion of the CFR. Part 221 of the Code contained 39 sections and assigned rules for the
full spectrum of 1IM activitics. The regulations addressed the needs of Native American
account holders from health, education, and welfare, to funeral, tombstone, and probate
expenses. Provisions cxisted for married minors, ranaway pupils, and deceased Indians’
funds. The regulations also prescribed procedures for topics that soon would become
1arge;s for those who favored the termination of Federal supervision over Native
Americans: voluntary deposits and the withdrawal of individual funds.>® Section 230 of
the Code of Federal Regulations explained the deposit of tribal and individual moneys.

This section was based on numerous Jaws and the regvlations issued by the Bureau on

# Acsistant Commissioner of Indian Affairs, “Regulations Goveming the Deposit of Indian Punds in

Banks,” 37211938, p. | {[MA-655).
33 A sistant Commissioner of Indian Affairs, “Regulations Governing the Deposit of Indian Fonds in

Banks,” V271938, pp. 2-4 [MA-655].
3t 95 CFR §-S, part 221-£1939), p. 401 [MA-166].
25 CFR § S, pant 221 (1939) {MA-166); sce aiso 1. S. Departiment of the Interior, Repulntions of the

indizn Service, Individual Indian Moneys (Washington, DC: GPO, 1929), p- 1 (MA-285].
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March 5. 1838 Title 25 of the Code of Federal Regulations was not the only title to
consider Native Americans. Section ), part 176 of the 1940 edition of Title 43, Public
Iands, for example, related to Indian aliotments on the public domain.*’

The original Code of Federal Regulations, of course, has been revised repeatedly
over the years since 1939. It has served as the regulatory basis for BLA operations. For
example, in 1945 the Depastment of the Interior issued the “Indian Service Manual.”
Subchapter 243C of this manual discussed the obligations of special disbursing agents
concerning individual Indian accounts. As authorities for such accounts, the manual cites:

Regulations pertaining to individual Indian moneys, interest, and securities, tribal

and individual, are contained in Part 221, Code of Federal Regulations,

Department of the Interior, Office of Indian Affairs, Title 25 - Indians. Special

disbursing agents and employees who issue purchase orders and checks against

individual account balances of individual Indians or tibes of Indians shall

Familiarize themselves with the requirements of Part 221, Title 25, and its
supplements.** -

The Indian Service Manual was published in November 1945, shortly after John Collier
lett office. His replacement, William Brophy, would be left to confront a hostile Congress

deterinined to weaken the Bureau of Indian Affairs and 10 embark on the new Federal

policy of Termination.
D. The Termination Movement following World War II

With jts emphasis on cultural pluralism the Collier Administration had been somewbhat
of an aberration in Federal Indian policy since the late nineteenth century. As Francis

Prucha has observed, by 1946 “the executive branch of the government joined the

%26 CFR § S, part 230 (1939) [MA-166.1}; see also Assistnt Commissioner of Indian Affairs,
“Regulations Governing the Deposit of Indian Funds in Banks,” ¥2/1938 (approved-3/5£1933) [MA-655].
7 43 CFR § 3, pant 176 (1940), pp. 334-346 [MA-657].

% {J, S. Department of the Interior, “Indian Service Manual, 11/15/1945, p. 243C2(1} [MA-17].
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Congress in @ massive drive to assimilate the Indians once ard for all and thus to end the
responsibility of the federal government for Indian affairs.” Those who advocated the
termination of Federal supervision over Native Americans proposed four steps to
accomplish this goal: repealing legislation that distinguished Indians from other cilizens,
ending BIA services, freeing individual Indians from Federal restrictions, and ceasing
Federal supervision over specified tribes.*” Following World War 11 the United States
studied methods to streamline the Federal government. Former President Herbert Hoover
chaired the Commission on Organization of the Executive Branch of the Government. The
Commission’s task force on Indian Affairs endorsed the policy of assimilation and of
diminishing the role of the BIA while increasing the role of the States. In this regard,
Prucha has remarked:

The commission’s special task force on Indian affairs asserted in its report that

‘assimilation must be the dominant goai of public policy,” that in fact there was no
other choice. . . . The full commission picked up and endorsed the task force’s
position as ‘the keystone of the organization and of the activities of the Federal

Government in the field of Indian affairs.’ It recommended complete integration

of the Indians into the mass of the population as taxpaying citizens, and until that

could oceur it wanted the social programs for Indians to be transferred to the state

governments, thus diminishing the activities of the Bureau of Indian Affairs. 5
The endeavor to free individual Indians from Federal restrictions would have a major
infleence on IIM policies.

Collier’s successor at the BIA was Witliam A. Brophy of New Mexico. A noted
advocate of Indian reform measures, Brophy had served as Special Attomey for the Pueblo
Indians from 1934 to 1942. Brophy assumed office at a time when Congress sought to
limit the power of the central office of the BIA.** When Brophy appeared before the

House subcommittee of the Committee on Appropriations in February 1946, he presented a

* Prochs, Great Father, vol. 2, pp. 1013-1014 [MA-681).

% Pruchs, Great Father, vol. 2, pp. 1028-1029 {MA-631).

" 5 Lyman Tyler, “Wiltiam A. Brophy, 1945248, ia Kvatnicka and Viola, Commissioners of Indian
Affairs, pp. 283-284 {MA-1158].
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program to reorganize the BIA by establishing area offices. The Commissioner told the
Commitiee members that he expected "to complete practicable plans for the reorganization
of the Indian Service. As an initial step, I am proposing in this budget the consolidation of
al] our scatiered independent district offices into five units, each under the direction of a
district manager.”®? On August 8, 1946, President Harry S Truman signed “An Act To
facilitate and simplify the administration of Indian affairs,” which served as the basis for
the establishment of the arca offices.*?

During the appropriations hearing in 1946 Congressman Jed Johnson questioned
Brophy about Individual Indian Moneys. The issue had been raised by Indians who had
suggested the elimination of TIM accounts. The Indians, who preferred anonymity,
asserted that the Bureau should “'[tjumn the Indian’s money over {o him as he is as capable
of using it s wisely as the average white man.” The Bureau subsequently replied:

We recognize thai the admir-aistering of individual Indian money presents a

problem which has not been selved satisfactonily. Nevertheless we do not agree

that all accounts of Indians could or shouid be eliminated. Some could be closed

out. Our regulations give the superintendents a wide range of authority in the
handling oi‘lhgsc funds and small balances are usnally paid over to the Indians at
once.
ﬂc Bureau's response also emphasized the impact of the heirship problem on individual
Indian moneys, observing that the “complicated land ownership situation practically
compels the agencies to lease the land and collect the rentals, otherwise the land would not

be used.”™* During 1946 Congress continued to examine Bureau policics concerning the
" E

79™ Cong., 2™ cess.

PRTORL

# 1. S. Congress, House, Commities on Appropriations, Hearings Be

(Washington, DC; GPO, 1946}, p. 816 [MA-207
6 Kappler 318 [MA-1421] and Tyles, “William A. Brophy, 194548, in Kvasnicka and Viola,
Commussioners of Indian Affaics. pp. 284-285 [MA-1158].
# . S. Congress, House, Commitice on Appropriations, Hearines Before a Subcommittes of the
omnitice ou Appropristion rior Depa A iation Bill for 1942, 79* Cong., 2* sess.
ashington, DC: GPO, 1946), pp. 823 and §26 MA-207].
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Indians’ use of property. The Senate Committee on Indian Affairs held hearings to discuss
the repeal of the Indian Reorganization Act. Moreover, in the aftermath of World War 11,
the Commitiee studied measures to cnd restrictions against Native Amencans who had
served in the military.”’

As the BIA moved to decentralize its operations, it also reviewed proposals to close
ont greater numbers of individual accounts. For example, Paul Fickinger informed
Congress that the BIA permitted closing accounts of up to $500 whenever possible.®®
Fickinger cxpressed his personal discontent wilh the Burcau’s management of the IIM
system in a Jetter to the Commissioner dated January 2, 1948:

Our insistence on maintaining an antiguated control of his individual money, still

requiring the money o be deposited in the superintendent’s accounts and the

Indian, when he needs money, being required to come and present his needs to

some employee who can say 'yes’ or ‘no,’ and then the delay incident to finally

giving him whatever portion of his own funds it is finally determined by this
employet he should have. Such controls may have becn desirable a hundred

years ago.*’

In 1948, at the time of Fickinger’s letier, the United States Treasury hefd about
$43,663,000 in “Individual Indian trust funds.” Since 1939, this amount had fluctuated
belween a fow of $40,545,000 in 1941 and a high of $47,802,000 in 194558

Congressional interest in Indian trust funds was not limited to Individual Indian

Moneys. In 1949 Congress studied a measure (o transfer control of Indian tribal funds to

% 1J_ S. Congress, Senate, Committce on Indian Alfairs, Repeal of the Whesler-Howard Act. 79 Cong.,
9 sess. (Washington, DC: GPO, 1946) {MA-661) and U. 5. Congress, Senate, Commiltee on Indian
Affairs, Removal ol B retions on Propeny of Indians Who Seryed in the Armed Fo 19‘Cong,_2"
sess. (Washington, DC: GPO, 1946) [MA-660).
% Y. §. Congress, House, Commitice on Appropriations, Hearings Before a Subcommittes of the
ommiltes on Appiopriafions cpartment A i 949, 80™ Cong., 2" sess.
(Washington, DC: GPO, 1948), p. 71 [MA-209).
4 District Dircctor to acting Commissioner of Indjan Affairs, 1/2/1948. in U. S. Congress, House,

Committee on Appropriations, Heagin s Subcommiites of the Commitice o1 APDIORHAIIONS.
i fation Bi 50* Coag., 2™ sess. (Washington, DC: GPO, 1948), pp.
g37-639 [MA-209]).
Annual Repo ' () [L4
(Washington DC: GPQ, 1950), p. 493 IMA-757).
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the tribes.® The legislature's precccupation with divesting the Federal government’s

control of Indian moneys, tribal and individual, represented a significant part of the

Termination movement.
E. Termination at High Tide: the 1950s

Dillon S. Myer was sworn in a5 Commissioner of Indian Affairs in May 1950.

Under Myer’s leadership the BIA moved to cut back services ta Indians and (o move
forward with Termination. Myer's biographer has observed that by 1952 the BIA “had
totally abandoned the Indian reorganization program of the New Deal and set out with
enthusiasm to take the government ont of the Indian business.”® Former Commissioner
John Collier and former Secretary Harold Ickes dencunced Myer for his cornmitment to
Termination. Indeed the Comymnissioner advanced proposals to remove the United States
from the business of Indian trust fund management.”’

On April 1, 1951, Myer proposed a revision of IIM regulations to the Secretary of the
Interior. The Commissioner slated that current regulations restricted an individuai's nghtto
withdraw his own funds too severely. He added that the reguiations were “unrealistic in
terms of amounts of money that conld be used without special authorization from this
office, and, most serious of all, have made the Indians dependent upon review and decision
by the Bureau in order not to violate the regulations.” Myer recommended that individuals
be allowed to “withdraw funds upon their own request for such purposes as they consider

® U. 5. Congress, House, Tra j i :
Accompany H. R, 4025, 81" Cong., l‘ sess., 7/!2!1949 H chl. IUZ9 scnal 11300 [MA-470!
™ patricia K. Ourada, “Diflon Seymour Myer, 1950-1953." in Kvasnicka and Viola, Commissionsrs of

Indian Affaits, pp- 293 and 295 [MA-1158]).
7 Qurada, “Dillon Seymour Myer, 1950-1953,” in Kvasnicka and Viola, ngmmmgummm
pp- 293 and 295-296 [MA-1158].
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necessary.” The superintendent would retain the authonty to protect minors and those
considered incompetent. A second proposed revision would end voluntary deposits by
Indians. Myer believed this would strengthen “ihe position of encouraging Indians to use
normal facilities.””? Solicitor Mastin White found no Jegal impediment to Myer’s
suggestions. The Solicitor did wam the Secretary, however, 1o give careful consideration
to the impontant policy question that is involved in this proposal,” especiaily in regard to
certain tribes. If Indians were swindled out of their funds or dissipated their money as a
resull of these new regulations, White admonished, “the Secretary of the Interdor could not
evade his responsibility for the consequences. ...

©On June 19, 1951, Secretary Chapman issued a revision to Title 25 of the Code of
Federal Regulations. The change excluded the Osage Agency from the new provisions, In
aceordance with Myer’s recommendation, individual Indians would now be permitied “to
withdraw funds in their Indian money accounts and upon their request the supenntendent
shall disburse the funds to them at such convenient times and places as the superintendent
may designate. . . ." In addition 10 the Osage Agency, minors and adults under legal
disability were exempled from this provision. Secretary Chapman also approved the
Commissioner’s other propos'ai ending voluntary deposits and encouraging Indians who
required banking services to use comumercial institutions.”

In his annual report for 1951, Myer discussed the need for *a fundamental
Iiberalization of the regulations governing the disbursement of money held by the Bureau’s
disbursing agents in the accounts of individual Indians (25 CFR 221.1-221.40).”

Previously, he noted, only small amounts covld be disbursed to individuals, “and large

7 Commissioaer of Indian Affairs 1o Secretary of the Interior, 47471951 {MA-1138).

7 Solicitor to Secretary of the Interior, 5/16/1951 [MA-1137). -

™ Secretary of the Interior, Revision of Title 25, CFR Subchapier 8, part 221, 6/19/1951 [MA- l136].
Chapman, the longtime Assistant Secretary of the Interior, became Secretary in 1949,
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pumbers of the withdrawals had to be approved by the Washington office.” Now, Myer
proclaimed, the Bureau’s policy was lo transfer increasing responsibility for decisions to
the Indians themselves. Citing the changes approved by Chapman, the Commnissioner
asserted that “the great majority of the approximately 80,000 individual Indian money
accounts were freed of all Bureau supervision.””?

In spite of the enthusiasm of Congress and Myer for Termination, complexities
relating to the fractionation of Indian land undermined efforts to implement the policy. In
January 1952, for instance, Myer appearcd before the House subcommittee of the
Comunittee on Appropriations. He requested an increase of $879,500 for the management
of Indian trust property. Like his predecessors, the Commissioner explained how the
heirship dilemma had complicaicd the administration of trust lands. Like his predecessors,
the Commissioner explained the linkage between fractionated Indian allotments and the
supervision of individual Indian moneys. Myer testified that when he became
Commissioner he had been told that the Bureau

had a backlog in our Washington office of Jand actions that would involve 2172

years’ work for the staff we then had, so we arc trying to clean up the backlog:

we are trying to get current and we are trying to expedite the disposal of those

~ Jands where Indians . . . want to get thernselves and the Bureau out of business.’
The following year W. B. Greenwood appeared before the subcommittee. He again told
the congressmen of the Bureau’s growing cascload involving probate matters. The BIA

sought an increase of $453,900 for the management of trust propetty. Greenwood echoed

Myer’s testimony at the previous hearing;

KIS iz : 3 Y & {Washington DC: GPO, 1951), p.
352 [MA-64). The changes appear in 25 CFR § S, parts 221.3 and 221.6 (1952), p. 60 IMA-172).
‘Hearings Bef Sul , fi

82" Cong., 2" sess,
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We had a great backlog of work s of the close of the last fiscal year, and the

work is constantly increasing. It is just impossible for the present manpower [0

make a dent in the backiog and keep the current work flowing.

We have about 132 man-years available to us for the performance of this

work, which is not enough. As aresult, the Indians are complaining. Members

of the public who are interested in indian land are complaining, and even

Mcxpjbcrs of Congress are complaining because we cannol keep on top of this

job.
In the course of his testimony in 1954, Greenwood estimated that the Bureau’s trust
management staff would have to be doubled in order to clear the cases.™

Despite problems with the implementation of Termination, Congress continued to
endorse the policy. Congress sanctioned the principle of Termination in House Concurrent
Resolution 108. The House Committee on Interior and Insular Affairs advocated the
Resolution and elucidated its twin goals: “First, withdrawal of Federal responsibility for
Indian affairs wherever practicable; and, second, termination of the subjection of Indians to
Federal laws applicable to Indians as such.” The Commiltee stated thal to accomplish
Tenmination, Congress must consider legislation 1o repeal “'statutory provisions which set
Indians apart from other citizens. . . " The congressmen also urged the cnactment of
measures 1o end cenain services provided by the BlA to tribes and individuals, and 1o cease
Federal control over individual Indian property.” The Senate Committee on Interior and

Insular Affairs supported House Concurrent Resolution 108 without amendment, virtually

repeating the House report.™

(Was.hmg'lon. DC GPO 1953), pp- 799 znd 860 [M.A-2l4].
il 1 8. Congress, House, Committee on Appropriations,
smmittee op Appropriations. Interior Deparument Appro priation B X 83" Cong., 2" sess

(Washingion, DC: GPO, 1954), pp- 51&571 [MA-215).

7 1). §. Congress, House, Expre: ssing sense of Congres: Ce11ain ! 3 )
from Federal Supervision, 83 Cong., 1‘ sess., 'msmss. H chu. 841, pp i-zmA 1367
®1., 8. Congrm SCMEC. AL SSI 5 ODEres: L ¢ of [ndians shot
from Federal Supervision, 837 Ccmg., 1'5:33 7;30!:953 S. Repl 194[w. 1368). )
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Congress passed House Concurrent Resolution 108 on August I, 1953. The
resolution proclaimed the intent of Congress to make Indians “subject 10 the same laws and
entitled to the same privileges and responsibilities as are applicable 10 other citizens of the
United States, to end their starus as wards. .. ." The resolution also called for the
termination of Federal supervision over numerous tribes. Furthermore, Congress dectared
that the “Secretary of the Interior should examine ail existing legislation dealing with such
Indians, and treaties . . . and report to Congress . . . not later than January 1, 1954, his
recornmendations for such Jegislation as, in his judgment, may be necessary to accomplish

the purposes of this resolution.”"

Two weeks later, President Dwight D. Eisenhower signed two statutes that furnther
embodied the tenets of Termination. On August 15, 1953, the President signed "An Act To
confer jurisdiction on the States of Califormnia, Minnesota, Nebraska, Oregon, and
Wisconsin, with respect to criminal offenses and civil causes of action committed or arising
on Indian reservations within such States, and for other purposes.” This Jaw reflected the
efforts of those who sought to tum Indian matters over (o the States, thereby ending the
special status under Federal law held by Indians.®? The same day Eisenhower signcd "An
Act To terminae certain Federal restrictions upon Indians.” This act repealed statutes
restricting the “sale, purchase, or possession by Indians of personal property which may be
sold, purchased, or possessed by non-Indians. . ..” It also amended earlicr legislation
relating to Indian livestock and other issues.”

While Congress and the BIA cooperated to achieve Termination, the General
Accounting Office continued its active role in Indian matters, especially Indian trust funds.

3 &7 Stat. B132 [MA-1369).
B ¢7 SiaL 588 (MA-1370).
© 57 Sat. 590 [MA-1371).
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F. The GAQ, the BIA and Termination

From the late 1940s to the early 1950s the GAO engaged in two activities that directly
influenced the development of JIM matters. First, the GAQ assisted in the creation of a
new bookkeeping and accounting system for the BlA. Sccond, the GAO investigated BIA
operations. The GAO audited BIA area offices and made reconunendations regarding the
disposition of individual Indian moneys. Also, as the request of Congress, the GAO
issued reports in 1952 and 1956 concerning the Bureau’s management of Indian trust
funds.

On February 23, 1949, Comptroller General Lindsay Warren wrote the Secretary of
the Interior that an “informal inquiry” by the GAO had disclosed that the BIA “had not been
maintaining an adequate accounting system, inciuding a balanced set of general ledger
accounts, which would enable the Bureau to exercise proper control of its financial affairs
and provide information for effective management.” To ameliorate this condition Warren
offered the assistance of the Joint Program to Improve Accounting in the Federal
Government {Joint Program).” Under the Joint Program, the Comptroller General, the
Secretary of the Treasury, and the Director of the Bureau of the Budget cooperated to
design technically sound and efficient accousnting systems for Federal agencies.”

At first the Joint Program was an informal organization established by agreement
among the three in December 1947 10 assist agencies in improving accounting and reporting
procedures. In 1949 the Comumission on Organization of the Executive Branch of the

Government had described the Federal government’s accounting system as outdated and

unwieldy. This charge led to the Budget and Accounting Procedures Act of 1950.%° This

¥ Comptroller General to Secretary of the Interior, 2/23/1943 [MA-1139].
® Trask, GAQ History 1921-199). pp. 29-30 and 32-33 [MA-307).
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statute legitimatized what heretofore had been the informal work of the Bureau of the
Budget, the Treasury Department, and the GAO in the Joint Program. Following
consultation with his two colieagues, the statute authorized the Comproller General to
“prescribe the principles, standards, and related requirements for accounting to be observed
by each executive agency, including requirements for suitable integration between the
accounting processes of each executive agency and the accounting of the Treasury
Department.” The act also allowed the Comptroller General to designate financial
documents that agencics must retain on location for GAO site audits.®

After the passage of the Budget and Accounting Procedures Act, the Interior
Department inquired about 1IM ledgers. The Assistant Secretary informed the Comptroller
General that “approximately 80,000” IIM accounts existed in 1951, Becausc the
“preparation and shipment to Washington of the carbon copies of the individual Indian
money ledgers for audit purposes is a time consuming and expensive procedure,” the
Assistant Secretary asked to discontinue the practice.®’” The Comptroller General approved
the request in May 1951. The acting Director of the Bureau's Division of Budget and
Finance acknowledged, however, that the Comptroller’s assent was based on the
understanding that the BIA would maintain internal procedures “whereby the individual
ledgers in the BO field offices will be reconciled monthly or at other intervals with the
control accounts maintained at the 11 area offices. It is important that this be dope. . . ™

Meanwhile, the Joint Program cooperated with the BIA to replace its accounting
system. On December 4, 1952, the Comptroller Generat announced that a “completely

revised system of accounting for the Bureau of Indian Affairs was started as of July 1,

® Track, GAO History 1921-1991, pp. 33-34 {MA-807) and 64 Stat. 832, 835, and 837 [MA-1290).
¥ A dministrative Assistani Secretary of the Interior to Compurolier General, 5/14/1951 [MA-1 IERY N
» Acting Director, Division of Budget and Finance to Commissioner of Indian Affairs, &/4/1951 (MA-

1142).
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1952 He noted that a final draft of the system was being written for his consent. The
Comptroler remarked that the new procedures would be more responsive 10 Federal
reporting and accounting requirements and would both streamline and improve BIA
services.®® Comptroller General Wasren approved the BIA’s accounting system “after a
test period of operation. This year has been devoted to standardizing procedures in
accordance with the accounting manual, modifying the manual to reflect accounting
refinements, and expediting the rendering of accounting reports.”*® The Comunissioner of
Indian Affairs concurred with the Comptrotler’s favorable assessment. In 1954 the
Commissioner reported progress “in refining and improving the pew accounting system
installed in Bureau accounting offices the preceding year. The budget procedures are being
integrated with the system so that information supplied from the accounts will be
susceptible of use for both budgeting and management purposes.”'
In addition to its bockkeeping and accounting functions, the GAO also mvestigated
BIA activities. During the 1950s the Audit Division of the GAO made numerous field
inspections of BIA Arsea Offices. Typically, the resulting reports encompassed the wide
range of Area Office responsibilities, medical facilities, and edocation, as well as the
administration of individual Indian moneys: In many respects, the Audit Pivision reports
demonstrated the govemment’s commitment to Termination. For example, in 1953 GAO
auditors visited the Billings Area Office. There, auditors reviewed records of the Flathead
Indian Agency and found that it was not complying with the policy *to transfer more

responsibility from the federal Government to the Jodian. One of the means of carying out

* Compurolier General, i ran A
the Federal Government, 12/4/ |952- pp. 40-43 {MA-'le

% Comptrofler General, Fifth Annval Progress Report und

ms_E:MLGQXEmmﬁ!L "'” 1954 PP- 52-50 (MA—733]
258.259 [MA-65).
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this policy is 1o close out adult Indians’ accounts of less than $500 if it can be determined
{hat the owners are reasonably capable of managing their affairs.” The GAQ recommended
that the Area Director distribute interest income from individual accounts and close out
those conlaining less than $500.

In 1954 GAO auditors visited the Aberdeen, South Dakota, Area Office of the BIA.
Tn their review of TTM matters, they noted that 22 accounts had been overdrawn at a total of
$416. They also found instances when 1IM funds had been issued without using the
proper form. As had been the case in Billings, the inspection noted numerous small and
dormant accounts that should be closed.** The GAO frequently revisited Area Offices 10
determine if improvements had been made. For example, in 1955 the Division of Audits
returned 1o the Anadarko, Oklahoma, Area Office. There, the auditors found
improvements to the adrministration of individual Indian moneys. Some problems,
however, remained. Auditors reviewed 62 individual accounts containing 923
disbursements and discovered that roughly 10 percent of the transactions were not
supporied by the proper form or other appropriate documents. Moreover, at times the
completed applications were prepared improperly or signed by 2 person not authorized to
do s0.2* The auditors also urged that greater care be taken to see that IM holders received
their account statements. At this time, the BIA furnished statements upon an indjvidual’s

request rather than as a matter of routine.” Furthermore, the GAQ team recalled that in its

% United States General Accounting Office, Division of Audits, “Report on Audit of Billings Area, Bureau
of Indian Affairs, Department of the Interior, For the Fiscal Year Ended Junc 30, 1953, p. 11 [MA-933}.
9 United States Generat Accounting Office, Division of Audits, “Report on Audit of Aberdeen Area Office,
Bureau of Indian Affairs, Department of the Interior, For the Fiscal Year Ended June 30, 1354,7 pp. 9-11
(MA-843).
% [Tnjted States General Accounting Office, Division of Audits, *Report on Audit of Anadarko, Oklahoma,
Area Office, Barean of Indian Affairs, Departmest of the Interior, For the Fiscal Year Ended June 30, 1955,"
. 1-3 [MA-932]).
United States General Accounting Office, Division of Audits, “Repornt on Audit of Anadarko, Oklahoms, - °
Area Office, Burcau of Indian Affairs, Department of the Interior, For the Fiscal Year Ended June 30, 1955,
p- 5 IMA-932).
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report for fiscal year 1954, it had “recommended that the copy of Form 5-796, Individual
Indian Account Ledger sheet, submilted for storage to a Federal record center for
safekeeping, be discontinued because we were unabie 10 obtain a valid reason for this
requirement.” The auditors’ review of the Kiowa subagency, however, showed that the
practice still existed, and they again suggested that the practice be ended. In addition, the
GAO uncovered overdrafts of LM accounts totaling $59 at the Kiowa subagency.’

The GAO also visited the Phoenix Area Office in successive years. The audit report
for the fiscal year ending June 30, 1954 focused on problems at the Fort Apache Agency.
The investigators observed that BIA officials at Fort Apache had failed to send account
statements semiannually and should close small, inactive accounts for adult Indians. The
study also mentioned that officials had been lax in their use of “Form 5-139, Individual
Indian Accounts Application,” needed to withdraw moneys for individuals. The GAO
admonished that to “prevent payments of Indian moneys to unauthorized persons, which
could result in claims against the Government, and to train the tribes in the management of
their own affairs, we recommend that the Area Director enforce compliance with the
minimurm safeguards referred to above in the disbursement of Indian moneys.”’ The
GAO revisited Phoenix the following year. Auditors found some improvements but
continued 10 see many of the same types of problems that existed at other BIA facilities:
withdrawals from IIM accounts were sometimes made without following comrect

procedures; small, inactive accounts needed to be liquidated; and IIM statements were not

% United States General Accounting Office, Division of Audits, “Report on Andit of Anadarko, Okishoma,
Area Office, Bureau of Indian Affairs, Department of the Interior, For the Fiscal Year Ended June 30, 1955,"
, 67 [MA-932}.
United States General Accounting Office, Division of Audits, “Report on Audit of Phoenix Area Office;
Phoenix, Arizona, Burcau of Indian Affairs, Depariment of the Interior, For the Fiscal Year Ended June 30,
1954, pp- 25-26 [MA-844].

122

22100, 2:13 PM

W ~ EY0002450



Draft: Attorney Work Product

Jistributed regularly to Indians ®® Moreover, the auditors Jocated discrepancies between
HM accounts subsidiary records and general ledger contro} accounts. The GAO also
detected $286.87 in overdrafts of IIM accounts at the Uintah and Ouray Agency.”

In addition to auditing BIA Area Offices, the GAO conducted two studies of the
Burcau’s management of Indian trust funds. In each instance, Congress had requested the
investigation with an eye toward the eventual termination of Federal supervision over

Indian trust funds.

G. The General Accounting Office Audits of 1952 and 1956

On July 23, 1951, the Senate passed Senate Resolution 147, authorizing the General
Accounting Office “to make a study and investigation for the purpose of ascentaining the
amounts of the funds and securities of the several Indian tribes . . . whether held in the
Treasury of the United States, in private banks or clsewhere, and the rates of interest on
such funds . . . for the period beginning on July 1, 1928. . . . This study was to update
the previous report submitted by the Comptroller General pursuant 1o the Second
Deficiency Act of fiscal year 1928." The GAO investigated financial data from Treasury

Department records, BIA records in Washington and in field offices, and private banks, “to

% United States General Accounting Office, Division of Audits, “Report o6 Audit of Phocaix Area Office,
Phoenix, Arizona, Bureau of Indian Alfairs, Department of the Interior, For the Fiscal Year Ended Juoe 30,

1953." pp. 17-19 [MA-934}. X
 United Statcs General Accounting Office, Division of Audits, “Report on Audit of Phoenix Arca Office,

Phoenix, Arizona, Bureau of Indian Affairs, Department of the Interior, Foc the Fiscal Year Ended Fune 30,
1953," pp. 21 and 23 [MA-934}.

wo . S, Congress, Senste, S. Res. 147, 82 Cong., 1" sess., T2V1951, reprimed in U, S. Congress,
General Accounting Office, Office of Investigation, "Repost of Study and Investigation of the Funds and
Securites of the Several Indian Tribes, Including those of Tribal Organization, Pursuant to Senate
Resolution No. 147, Eighty Sccond Congress,” 4/1/ 1952, \inhumbered page proceding p. 1 [MA-662). The~
GAO study submitted to Congress in 1929 is discussed in chapter 3 of this report; see U. 5. Congress,
Senate, Indian Fonds, 70™ Cong., 2°* sess., 2/25/1929, S, Doc. 263 [MA-6].
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the extent practicable to substantiate the data reported.” On Aprit I, 1952, W. L. Ellis, the
GAO's Chief of Investigations, transmitted bis section’s report to the Comptrofler
General.”""

The bulk of the more than 200-page report addressed various tribal moneys,
inctuding tribal funds, tribal organization funds, accounts receivable, tribal income
producing assets, various security investments, loans payable, tribal claims, and proceeds
from submarginal lands. The seventh section of the study examined Individual Indian
Moneys, termed “Indian Moncy Accounts” in this investigation.”? The GAO found a tota}
of $29.403,404.56 in Individual Indian Moneys, which it described as “oaly those funds
of individual Indians, exclusive of Tribal Organization Funds, on deposit with the Indian
Service Special Disbursing Agents as of June 30, 1951, together with the balances of . ..
undistribited interest accounts. .. 7 These moneys were derived from \he proceeds of
timber sales, mineral royalties, lcasing, distribution of iribal funds, and voluntary deposits.
The report noted that volontary deposits had “been discouraged by recent Indian Service
regulations,” and cited the change in the CFR. The investigators cautioned that the 1M
funds described in the report “in no way reflect the economic well-being of the individual
Indian or bis monetary status since it hkas been impracticable to canvass all private banks to
ascertain the amounts of individval Indian accounts maintained.”®
In 1952 the GAO primanly investigated the status of tribal accounts and admitted that

it bad not examined IIM records in all depositories. A few years later, however, the GAO

0 1, §. Congress, General Accounting Office, Office of Investigation, “Report of Study and Investigation
of ihe Fuads and Securities of the Several Indian Tribes, Including those of Tribal Organization, Pursuant to
Senate Resolution No. 147, Eighty Second Congress,” 4/ 111952, pp- IV IMA-662).

w2 1. 5. Congress, General Accounting Office, Office of Investigation, "Repost of Study and Investigation
of the Funds and Securities of the Several Indian Tribes, Inchuding those of Tribal Organization, Pursuant to
Senatc Resolution No. 147, Eighty Second Congress,” 4/1/1952, pp. 11V [MA-662).

10 J. §. Congress, General Accounting Office, Office of Investigation, “Report of Study and Investigation
of the Funds and Securitics of the Several Indian Tribes, Including those of Tribaj Organization, Pursuant to
Senate Resolutien No. 147, Eighty Second Congress,” 41111952, pp- X and 171 [MA-662}.
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conducted a more comprehensive study of Individual Indian Moneys. In October 1956
Comptroller General Joseph Campbell forwarded to Congress an audit report on the

“ Administration of Individual Indian Moneys by [the] Bureau of Indian Affairs,
Department of the Interior,” covering 1IM activities through November 1955.'%

This GAQ audit ascertained that special disbursing agents of the Indian Service each
year performed banking services for about £8.000 1IM accounts totaling approximately
$66.000,000. Campbel) informed Congress that “precautions usually taken by private
banking institutions have not always been followed” by authorized BIA fiscal agents.'®
The GAO elaborated upon a number of these deficiencies, which largely reiterated the
conclusions of auditors who visited various Area Offices. First, the report asserted that in
many instances, disbursements from 1IM accounts had not been supported by proper
paperwork. Among other procedural deficiencies, the report mentioned disbursements
made without proper B1A consent, the lack of signature or thumbprint records for proper
identification of authorized accountholders, the absence of certificates of competency in IM
account files. and withdrawals allowed to persons other than the accountholder without
proper approval.'® The GAO zudit also found discrepancics among various general or
contro} accounts and the subsidiary accounts maintained under them.'”” Morcover, the
Comptroller General reported that some moneys were retained too long in centain

suspension accounts without being disbursed to the proper beneficiaries. And, in some

" Comptrolier General, “Audit Repont to the Congress of the United States: Administration of Individual
Indian Moneys by Burean of Lndian Affairs, Department of the Interior,” 11/1955 {MA-12).

15 omptrolics General, “Audit Report to the Congress of the Unitcd States: Administration of Individual
Indiar Morcys by Bureau of Indian Affairs, Deperiment of the Interior,” 11/1935, p. 2 [MA-12].

% Comptroller General, “Audit Report to the Congress of the United States: Administration of Individual
Indian Moneys by Bureau of Indian Affairs, Department of the Interior,” 1171955, pp. 5 and 10-17 [MA-
12].

" Comptroller Generzl, “Audit Report to the Congress of the United States: Administration of Individual
Indian Moneys by Burcan of Indian Affairs, Department of the Interior,” 1171955, pp. 6-7 and 18-22 [MA-
12}. .

125

21700, 2:13 PM

T EY0002453



Drafl: Attorney Work Product

cases, he found that interest had been calculated improperly. ' Furthermore, the repar
criticized the fact that some agencies had concentrated all fiscal responsibility into the hands
of one officer. The Comptroller feared that without a division of fiscal accountability, there
would be no checks or balances on the accounting processes.'”

In addition 1o these deficiencies, Campbell addressed several improprieties that
hampered the administration’s policy to terminate BIA supervision over Indian affairs. In
this regard, the audit discovered a number of inactive 1M accounts that should have been
closed. In other instances, the GAQ determined that royalties or other income could be
paid directly to the accountholder without transfer through the BIA. The report also
recommended that “the eventual liquidation of the IM activity will be expedited by
transferring the activity to local banking institutions wherever possible.”'® The GAO
chastised the BIA for its continuing Failure to provide Indians with semiannual statements
of their accounts. Without periodic knowledge of this information, the Comptroller
General afficoed, “the account cwner is not given the opportunity to evaluate his financial
position, which is contrary to the Bureau’s policy of giving the Indian more responsibility
in order to develop his ability to administer his own financial affairs.”"' ‘

The 1956 General Accounting Office audit of Individual Indian Moneys informed the
House and Senate of numerous problems with BIA records keeping, disbursement

procedures, and account maintenance. It also condemned certain fiscal practices that

18 Compiroller General, “Audit Report to the Congress of the United States: Administration of Individual
Indian Moneys by Bureau of Indian Affairs, Department of the Interior,” 1171953, pp. 8-10 and 28-32 [MA-
12).
1o Comptrolier General, “Audit Report to the Congress of the United Stales: Administration of Individual
Indian Moncys by Burcau of Indian Affairs, Department of the Interior,”™ 11/1955, pp. 9 and 32-33 [MA-
2]
" Comptroller General, “Audit Report 1o the Congress of the United States: Administration of Individual
[edian Moneys by Bureau of Indian Affairs, Department of the Interior,” 11/1955, pp. 7-8 and 22-27 [MA-
12). The quotation may be found on page 27.

_ " Compiroller General, “Audit Report to the Congress of the United States: Administaation of Individuel .
[adian Moneys by Bureau of Indian Affairs, Department of the Interior,” 1171955, pp. 9 and 33-34 MA-
12).
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frindered the Indian from attaining self sufficiency. which would expedite the Burean’s
termination of its supervision over Indian maners. Although the “Audit Report (0 the
Congress of the United States” made numerous recommendations io improve the lIM
system, the GAO did not attempt to reconcile IIM accounts in 1956.

In his transtmittal letter to the Speaker of the House of Representatives, the
Comptrolier Generat noted the connection between solving dilemmas associated with
individual Indian moneys and Termination. Campbell concluded, “the possibility of
evenmally eliminating the individual Indian money activity is dependent to a great extent on
finding solutions to the problems encountered by the Bureau in administering Indian lands
and in carrying out the objective of an orderly withdrawal of Government supervision of

Indian affairs.™"?

Almost 45 years after the Comptroller General’s letter 1o Congress the problems stilk

remain,

12 Comptroller General to Speaker of the House of Representatives, 1062/1956 in Comptroller General,
“Audit Report 1o the Congress of the United States: Administration of Individual Indian Moncys by Bureau
of Indian Affairs, Depaniment of the Interior.” 1171955, p. 1 {MA-12]).
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